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SUMMARY ANALYSIS

Currently, expert witnesses are not required to hold a Florida license or hold any Board issued certificate in
order to testify in medical negligence (medical malpractice) litigation.

The bill requires an expert witness who provides testimony concerning the prevailing professional standard of
care in any action for damages involving a claim of negligence against a Florida-licensed medical (allopathic)
physician or osteopathic physician to be:

* A Florida-licensed medical physician or osteopathic physician or

» Iflicensed in another state or Canada, to hold an expert witness certificate.

The bill requires the Board of Medicine or the Board of Osteopathic Medicine to issue an expert withess
certificate within five business days of receiving a completed application to any physician who:

is licensed to practice allopathic or osteopathic medicine in any other state or in Canada,

has a license that is currently active and valid,

completes a registration form prescribed by the board,

pays the application fee, and

has not had a previous expert witness certificate revoked by the Board of Medicine or the Board of
Osteopathic Medicine.
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The expert witness certificate is valid for two years. The bill defines an expert witness certificate as a license
for the purpose of disciplinary action under chapter 458 and 459, F.S., and thus requiring that the procedures,
protections and due process provisions afforded to a licensed medical physician and a licensed osteopathic
physician in a disciplinary action also apply to the holder of an expert witness certificate. The bill authorizes the
Board of Medicine and the Board of Osteopathic Medicine to adopt rules.

The bill limits a physician possessing an expert witness certificate to use the certificate solely to give a verified
written medical expert opinion and to provide expert testimony concerning the prevailing professional standard
of care in connection with any medical malpractice litigation pending in this state against a physician licensed
in Florida.

The bill makes the act of providing misleading, deceptive, or fraudulent expert witness testimony related to the
practice of medicine by a medical physician or osteopathic physician grounds for denial of a license or
disciplinary action.

The bill has an estimated fiscal impact of $377,541 in FY 06/07 and $404,875 in FY 07/08. If enacted, the bill
takes effect October 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide Limited Government: The bill creates additional statutory requirements and regulations for
government agencies and the public.

B. EFFECT OF PROPOSED CHANGES:
Primary effects of the bill include:

» Creation of an expert witness certificate good for two years for a medical physician or
osteopathic physician licensed in another state or Canada that entitles the holder to provide
verified written medical expert opinion and to provide expert testimony in medical malpractice
cases.

» Limiting the admission of verified written medical expert opinion and expert testimony involving
a claim of negligence against a Florida medical or osteopathic physician to physicians licensed
by this state or physicians possessing an expert witness certificate.

» Defining an expert witness certificate as a license for the purpose of disciplinary action under
chapter 458 and 459, F.S., and thus requiring that the procedures, protections and due process
provisions afforded to a licensed medical physician and a licensed osteopathic physician in a
disciplinary action also apply to the holder of an expert witness certificate.

» Granting authority to the Board of Medicine or the Board of Osteopathic Medicine to issue and
revoke an expert witness certificate.

» Requires that the prevailing professional standard of care for a given health care provider, in a
malpractice case, must be that level of care, skill, and treatment which is recognized as
acceptable and appropriate by reasonably prudent health care providers, trained, licensed, and
practicing in the same area of medical specialty.

* Requires prior to issuing notification of intent to initiate medical negligence litigation the claimant
must conduct an investigation to ascertain that there are reasonable grounds to believe that
each named prospective defendant in the litigation was negligent in the care or treatment of the
claimant

» Granting authority to the Board of Medicine or the Board of Osteopathic Medicine to deny a
license or discipline a medical physician or osteopathic physician for providing misleading,
deceptive, or fraudulent witness testimony related to the practice of medicine.

BACKGROUND

Presuit Investigations

Presuit investigations by claimant’

Prior to issuing notification of intent to initiate medical negligence litigation the claimant must conduct
an investigation to ascertain that there are reasonable grounds to believe that:

(a) Any named defendant in the litigation was negligent in the care or treatment of the claimant; and
(b) Such negligence resulted in injury to the claimant.

''s. 766.203(2), F.S.
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Corroboration of reasonable grounds to initiate medical negligence litigation must be provided by the
claimant's submission of a verified written medical expert opinion from a medical expert at the time the
notice of intent to initiate litigation is mailed, which statement shall corroborate reasonable grounds to
support the claim of medical negligence.

Presuit investigation by prospective defendant’

Prior to issuing its response to the claimant's notice of intent to initiate litigation, during the time period
for response, the prospective defendant or the defendant's insurer or self-insurer must conduct an
investigation to ascertain whether there are reasonable grounds to believe that:

(a) The defendant was negligent in the care or treatment of the claimant; and

(b) Such negligence resulted in injury to the claimant.

Corroboration of lack of reasonable grounds for medical negligence litigation must be provided with any
response rejecting the claim by the defendant's submission of a verified written medical expert opinion
from a medical expert, at the time the response rejecting the claim is mailed, the response must
corroborate reasonable grounds for lack of negligent injury sufficient to support the response denying
negligent injury.

Presuit medical expert opinion®

The medical expert opinions required in a presuit investigation are subject to discovery. The expert
opinions must specify whether any previous opinion by the same medical expert has been disqualified
and if so the name of the court and the case number in which the ruling was issued.

Medical Expert
"A Medical expert" is defined as:

[A] person duly and regularly engaged in the practice of his or her profession who holds a health
care professional degree from a university or college and who meets the requirements of an
expert witness as set forth in s. 766.102.*

Expert Witness Requirements in a medical negligence proceeding

Florida law provides that in a medical negligence or medical malpractice® proceeding a person may not
give expert testimony against or on behalf of the defendant concerning the prevailing professional
standard of care unless that person is a licensed health care provider and meets certain requirements
and conditions of health care providers for the purpose of testifying in court. There are no requirements
in current law that an expert witness must have a Florida license.®

If the health care provider against whom or on whose behalf the testimony is offered is a
specialist”
The expert withness must:
1. Specialize in the same specialty as the health care provider against whom or on whose
behalf the testimony is offered; or specialize in a similar specialty that includes the evaluation,
diagnosis, or treatment of the medical condition that is the subject of the claim and have prior
experience treating similar patients; and
2. Have devoted professional time during the 3 years immediately preceding the date of the
occurrence that is the basis for the action to:
a. The active clinical practice of, or consulting with respect to, the same or similar
specialty that includes the evaluation, diagnosis, or treatment of the medical condition
that is the subject of the claim and have prior experience treating similar patients;

s. 766.203(3), F.S.

s. 766.203(4), F.S.

s. 766.202(6),F.S.

s. 766.202(7),F.S.

s.766.102, F.S.

s. 766.102(5)(a), F.S.
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b. Instruction of students in an accredited health professional school or accredited
residency or clinical research program in the same or similar specialty; or

c. A clinical research program that is affiliated with an accredited health professional
school or accredited residency or clinical research program in the same or similar
specialty.

If the health care provider against whom or on whose behalf the testimony is offered is a
general practitioner.?
The expert witness must have devoted professional time during the 5 years immediately preceding the
date of the occurrence that is the basis for the action to:
1. The active clinical practice or consultation as a general practitioner;
2. The instruction of students in an accredited health professional school or accredited
residency program in the general practice of medicine; or
3. A clinical research program that is affiliated with an accredited medical school or teaching
hospital and that is in the general practice of medicine.

If the health care provider against whom or on whose behalf the testimony is offered is a health
care provider other than a specialist or a general practitioner.’
The expert witness must have devoted professional time during the 3 years immediately preceding the
date of the occurrence that is the basis for the action to:
1. The active clinical practice of, or consulting with respect to, the same or similar health
profession as the health care provider against whom or on whose behalf the testimony is
offered;
2. The instruction of students in an accredited health professional school or accredited
residency program in the same or similar health profession in which the health care provider
against whom or on whose behalf the testimony is offered; or
3. A clinical research program that is affiliated with an accredited medical school or teaching
hospital and that is in the same or similar health profession as the health care provider against
whom or on whose behalf the testimony is offered.

Other requirements and conditions for providing expert testimony.

A physician licensed under chapter 458, F.S., or chapter 459, F.S., who qualifies as an expert withess
and who, by reason of active clinical practice or instruction of students, has knowledge of the applicable
standard of care for nurses, nurse practitioners, certified registered nurse anesthetists, certified
registered nurse midwives, physician assistants, or other medical support staff may give expert
testimony in a medical negligence action with respect to the standard of care of medical support staff."

In a medical negligence action against a hospital, a health care facility, or medical facility, a person may
give expert testimony on the appropriate standard of care as to administrative and other nonclinical
issues if the person has substantial knowledge, by virtue of his or her training and experience,
concerning the standard of care among hospitals, health care facilities, or medical facilities of the same
type as the hospital, health care facility, or medical facility whose acts or omissions are the subject of
the testimony and which are located in the same or similar communities at the time of the alleged act
giving rise to the cause of action."

If a health care provider is providing evaluation, treatment, or diagnosis for a condition that is not within
his or her specialty, a specialist trained in the evaluation, treatment, or diagnosis for that condition is
considered a similar health care provider.'?

In any action for damages involving a claim of negligence against a physician licensed under chapter
458, F.S., osteopathic physician licensed under chapter 459, F.S., podiatric physician licensed under
chapter 461, F.S., or chiropractic physician licensed under chapter 460, F.S., providing emergency

¥s. 766.102(5)(b), F.S.

%s.766.102(5)(c), F.S.

'%s.766.102(6), F.S.

"'s.766.102(7), F.S.

'2'5.766.102(8), F.S.
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medical services in a hospital emergency department, the court must admit expert medical testimony
only from physicians, osteopathic physicians, podiatric physicians, and chiropractic physicians who
have had substantial professional experience within the preceding 5 years while assigned to provide
emergency medical services in a hospital emergency department.’

Power of the trial court

The requirements and conditions delineated in law regarding who may provide testimony as an expert
witness in a medical negligence proceeding does not limit the power of the trial court to disqualify or
qualify an expert witness on other grounds.™ In addition, in the Florida Evidence Code it is the court
that determines preliminary questions concerning the qualification of a person to be a witness, the
existence of a privilege, or the admissibility of evidence.'

The framework for expert testimony in Florida courts

Florida allows that if scientific, technical, or other specialized knowledge will assist the trier of fact (the
judge or the jury) in understanding the evidence or in determining a fact in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education may testify about it in the form of an
opinion; however, the opinion is admissible only if it can be applied to the evidence at trial.'

In Frye v. United States " the court laid the framework for how courts would treat expert opinion
testimony based on novel scientific procedures. Frye became the federal standard for judges to apply
in evaluating scientific evidence. In Frye, a defendant in a murder trial attempted to show his
innocence by using a lie detector test that measured systolic blood pressure. The court excluded the
evidence, reasoning that the lie detector test was unreliable because the scientific principle upon which
it was based was not "sufficiently established to have gained general acceptance in the particular field
in which it belongs.” The implication is that one "expert" scientist testifying to the accuracy of the lie
detector would not be enough and that a large community of scientists must accept the test in order for
the judge to allow the jury to hear the evidence.

In Florida, the Frye general standard was adopted in the context of a lie detector test in a 1952 case."®
Since then, all novel scientific evidence in Florida has been held up to the Frye standard. In 1995, the
Florida Supreme Court, in Ramirez v. State, held that Florida will continue to use the Frye standard.™

Consistent with s. 90.702, F.S., and the Florida Supreme Court’s decision in Ramirez, the admission of
expert opinion testimony concerning scientific principles is governed by the following four-step process:

First, the trial judge must determine whether such expert testimony will assist the jury in
understanding the evidence or in determining a fact at issue.

Second, the trial judge must decide whether the expert's testimony is based on a scientific
principle or discovery that is "sufficiently established to have gained general acceptance in the
particular field in which it belongs”. (Frye standard)

Third, the trial judge must determine whether a particular witness is qualified as an expert to
present opinion testimony on the subject at issue.

Fourth, the trial judge may then allow the expert to render an opinion on the subject of his or her
expertise, and then it is up to the jury to determine the credibility of the expert's opinion, which it
may either accept or reject.

These four steps are the basic framework that applies to Florida’s statutory and case law.

5. 766.102(9)(a), F.S.

's.766.102(12), F.S.

1'5.90.105(1), F.S.

1%s.90.702, F.S.

" Frye v. United States, 293 F. 1013 (D.C. Cir. 1923)
'® Kaminski v. State, 63 So. 2d 339 (Fla. 1952)

' Ramirez v. State, 651 So. 2d 1164, 1167 (Fla. 1995)
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The Practice of Medicine

Chapter 458, F.S., governs the practice of medicine (allopathic) in Florida. The chapter defines

the “practice of medicine” to mean the diagnosis, treatment, operation, or prescription for any human
disease, pain, injury, deformity, or other physical or mental condition.?’ The Board of Medicine is
authorized to adopt rules to implement provisions of the medical practice act and discipline medical
physicians.?’

The Practice of Osteopathic Medicine

Chapter 459, F.S., also known as the osteopathic medicine practice act, governs the practice of
osteopathic medicine. The chapter defines the “practice of osteopathic medicine” to mean the
diagnosis, treatment, operation, or prescription for any human disease, pain, injury, deformity, or other
physical or mental condition, which practice is based in part upon educational standards and
requirements which emphasize the importance of the musculoskeletal structure and manipulative
therapy in the maintenance and restoration of health.?? The Board of Osteopathic Medicine has the
authority to adopt rules to implement provisions of the osteopathic medicine practice act, and discipline
osteopathic physicians.?

Disciplinary Procedures
The department, for the boards under its jurisdiction, must investigate all written complaints filed with it
that are legally sufficient.

Complaints are legally sufficient if they contain facts, which, if true, show that a licensee has violated
any applicable regulations governing the licensee’s profession or occupation. The department may
investigate the complaint if the complaints are legally sufficient and the department has reason to
believe after a preliminary inquiry that the alleged violations are true. If the department has reasonable
cause to believe that a licensee has violated any applicable regulations governing the licensee’s
profession, it may initiate an investigation on its own.

When investigations of licensees within the department’s jurisdiction are determined to be complete
and legally sufficient, the department is required to prepare, and submit to a probable cause panel of
the appropriate board, if there is a board, an investigative report along with a recommendation of the
department regarding the existence of probable cause. A board has discretion over whether to delegate
the responsibility of determining probable cause to the department or to retain the responsibility to do
so by appointing a probable cause panel for the board. The determination as to whether probable
cause exists must be made by majority vote of a probable cause panel of the appropriate board, or by
the department if there is no board or if the board has delegated the probable cause determination to
the department.

When the department presents its recommendations regarding the existence of probable cause to the
probable cause panel of the appropriate board, the panel may find that probable cause exists or does
not exist, or it may find that additional investigative information is necessary in order to make its
findings regarding probable cause. Probable cause proceedings are exempt from the noticing
requirements of ch. 120, F.S. After the panel convenes and receives the department’s final
investigative report, the panel may make additional requests for investigative information.

Instead of making a finding of probable cause, the probable cause panel may issue a letter of guidance
to the subject of a disciplinary complaint. Letters of guidance do not constitute discipline. If the panel
finds that probable cause exists, it must direct the department to file a formal administrative complaint
against the licensee under the provisions of ch. 120, F.S.

20 5 458.305(3), F.S.,

2 ss. 458.309, and 458.331, F.S .

22 5. 459.003, F.S.,

2 gs. 459.005, and 459.015, F.S.
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The department has the option of not prosecuting the complaint if it finds that probable cause has been
improperly found by the probable cause panel. In the event the department does not prosecute the
complaint because probable cause was improvidently found, it must refer the complaint back to the
board that then may independently prosecute the complaint. The department must report to the
appropriate board any investigation or disciplinary proceeding not before the Division of Administrative
Hearings under ch. 120, F.S., or otherwise not completed within 1 year of the filing of the complaint.
The appropriate probable cause panel has the option to retain independent legal counsel, employ
investigators, and continue the investigation, as it deems necessary.

The boards within the Department of Health have the status of an agency for certain administrative
actions, including licensee discipline. A board may issue an order imposing discipline on any licensee
under its jurisdiction as authorized by the profession’s practice act and the provisions of ch. 456, F.S.

C. SECTION DIRECTORY:
Section 1. Creates s. 458.3175, F.S., relating to expert witness certificate.

Section 2. Creates paragraph (00) of subsection (1) of s.458.331, F.S., relating to grounds for
disciplinary action.

Section 3. Creates s. 459.0066, F.S., relating to expert witness certificate.

Section 4. Creates paragraph (qq) of subsection (1) of s. 459.015, F.S., relating to grounds for
disciplinary action.

Section 5. Amends subsection (1), creates subsection (12) and renumbers existing subsection (12)
of s.766.102, F.S., relating to medical negligence; standards of recovery; expert witness.

Section 6. Amends subsection (2) of s. 766.203, F.S., relating to presuit investigation of medical
negligence claims and defenses by prospective parties.

Section 7. Provides that the invalidity of a provision or application of the act does not affect other
provisions or applications of the act which can be given effect without the invalid provision or
application.

Section 8. Provides an effective date of October 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The Department of Health should generate revenue as a result of the application fee required to
secure an expert witness certificate.

2. Expenditures: According to DOH the cost associated with this bill is as follows:
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FY 2006/2007 FY 2007/2008

Estimated Expenditures (Annualized/Recurr.)

Salaries

1 Research Specialist (RS) Il, PG 17 (BOM)

(not lapsed) $38,550 $38,550
2RS I, PG 17 (BMS) $57,825 $77,100
1 Information Specialist (IS) II, PG 20 (CSU) $33,851 $45,135
2 RS |, PG 15, (BMS) $52,758 $70,344
11S 1I, PG 20 (ISU) $33,851 $45,135
1 Admin Asst, PG 15 (BMS) $26,379 $35,172

Other Personal Services
Expert Witness fees to review disciplinary
cases $20,000 $20,000

Expense

$25,088
Non-recurring expense package
Recurring expense package with limited

travel for one RS $10,390 $10,390
Recurring expense package with maximum

travel for two IS 1l $31,514 $31,514
Recurring expense package with no travel for

two RS Il $12,806 $12,806
Recurring expense $15,585 $15,585

Operating Capital Outlay
OCO package for new FTEs $15,800

Human Resource Services

For new FTEs $3,144 $3,144

Total Estimated Expenditures $377,541 $404,875

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None

2. Expenditures:
None

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

An expert witness who resides in a state other than Florida or in Canada would need to secure a
certificate to provide expert testimony in Florida and would incur an application fee for the certificate of
no greater than $50.

D. FISCAL COMMENTS:
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According to DOH, because the bill creates two new regulatory programs (one in the Board of Medicine
and one in the Board of Osteopathic Medicine), it necessitates additional staff to administer. DOH
computed salaries at 10% above the minimum for the pay grade plus 28% for benefits and all positions
were lapsed at 25% except for the Board of Medicine position.

Two positions are needed for the Compliance Monitoring Unit in the Bureau of Management
Services to handle the expected multiple requests for certification and public documents and the
increased monitoring of new disciplinary actions.

Two positions are needed in the Central Records Unit in the Bureau of Management Services
due to the expected increase in the clerk’s filing of documents, reporting to the Federation of
State Medical Boards, public records requests (general public and state), certification of
disciplinary files and orders, and certification of licensure orders and appeals processed.

One position is required for the Federal Health Care Integrity Protection Data Bank (HIPDB) unit
to handle increased federally mandated reporting of board actions.

One position is required for the Investigative Services Unit to absorb the anticipated
investigative workload.

lll. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not require counties or municipalities to spend funds or to take any action requiring the
expenditure of funds. This bill does not reduce the percentage of a state tax shared with counties or
municipalities. This bill does not reduce the authority that municipalities have to raise revenue.

2. Other:

None

B. RULE-MAKING AUTHORITY:

The bill provides authority to the Florida Board of Medicine and the Board of Osteopathic Medicine to
adopt rules to implement expert witness certificate requirements.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On April 4, 2006, the Health Care General Committee adopted four amendments to the bill as
delineated below:

STORAGE NAME:
DATE:

Amendment #1 defines an expert witness certificate as a license for the purpose of disciplinary
action under chapter 458, F.S., and thus requiring that the procedures, protections and due
process provisions afforded to a licensed physician in a disciplinary action also apply to the
holder of an expert witness certificate.

Amendment #2 defines an expert witness certificate as a license for the purpose of disciplinary
action under chapter 459, F.S., and thus requiring that the procedures, protections and due
process provisions afforded to a licensed osteopathic physician in a disciplinary action also
apply to the holder of an expert witness certificate.

Amendment #3 moves the effective date of the act to October 1, 2006 to give the Board of
Medicine and the Board of Osteopathic Medicine more time to promulgate rules, develop forms
and hire staff to administer the expert witness certificate programs.
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» Amendment #4 corrects a cross reference regarding the definition of osteopathic medicine.

On April 10, 2006 the Health & Families Council adopted three amendments to the bill as delineated
below.

* Amendment #1 amends s. 766.203, F.S., to require that prior to issuing notification of intent to
initiate medical negligence litigation the claimant must conduct a presuit investigation to
ascertain that there are reasonable grounds to believe that each named prospective defendant
in the litigation was negligent in the care or treatment of the claimant.

* Amendment #2 requires that the prevailing professional standard of care for a given health care
provider, in a malpractice case, must be that level of care, skill, and treatment which is
recognized as acceptable and appropriate by reasonably prudent health care providers, trained,
licensed, and practicing in the same area of medical specialty.

* Amendment #3 creates a section in the bill that provides a severability clause.

This analysis reflects the bill as a Council substitute.
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