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Fl orida Senate - 2006 COW TTEE AMENDMENT
Bill No. SB 166
Bar code 384724
CHAMBER ACTI ON

Senat e House

Comm FAV
01/ 25/ 2006 05:53 PM

The Conmittee on Judiciary (Canpbell) recomended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Subsection (7) of section 45.031, Florida
Statutes, is anended to read:

45. 031 Judicial sales procedure.--1n any sale of rea
or personal property under an order or judgnent, the follow ng
procedure nay be followed as an alternative to any other sale
procedure if so ordered by the court:

(7) DI SBURSEMENTS OF PROCEEDS. - -

(a) On filing a certificate of title, the clerk shal
di sburse the proceeds of the sale in accordance with the order
or final judgment and shall file a report of such
di sbhursenents and serve a copy of it on each party not in
default, and on the Departnment of Revenue if the depart nment
was nanmed as a defendant in the action or if the Agency for
Wor kf orce I nnovation or the fornmer Department of Labor and
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Fl ori da Senate - 2006 COW TTEE ANMENDVENT
Bill No. SB 166

Bar code 384724
Enpl oynent Security was naned as a defendant while the
Depart ment of Revenue was providi ng unenpl oynent tax
col l ection services under contract with the Agency for
Wor kf orce I nnovation through an interagency agreenment pursuant
to s. 443.1316. +

(b) The certificate of disbhursement shall be in

substantially the follow ng form

(Caption of Action)

CERTI FI CATE OF DI SBURSEMENTS

The undersigned clerk of the court certifies that he or
she di sbursed the proceeds received fromthe sale of the
property as provided in the order or final judgnent to the
persons and in the amunts as foll ows:

Name Anmount

Tot al

W TNESS ny hand and the seal of the court on ....
... (year)....
...(derk)...
By ...(Deputy Cerk)..
(c) If no objections to the report are served within
10 days after it is filed, the disbursenents by the clerk
shal | stand approved as reported. If tinely objections to the
report are served, they shall be heard by the court. Service
of objections to the report does not affect or cloud the title
of the purchaser of the property in any manner.
(d) |If there are funds remaining after paynent of al

2
9:58 AM 01/ 24/ 06 s0166d-j u32-j 03




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. SB 166
Bar code 384724

di shursenments required by the final judgnent of foreclosure

and shown on the certificate of disbursenents, the provisions

of ss. 45.032 and 45.033 apply.

Section 2. Section 45.032, Florida Statutes, is
created to read

45. 032 Disbursenent of surplus funds after judicia

sale.--

(1) As used in this section and s. 45.033, the term

(a) "Omer of record" neans the person or persons who

appear to be the owner of the property on the date of the

filing of the |lis pendens. The clerk need not performa title

search and exami nation, but may rely on the plaintiff's

all egation of ownership in the conplaint when determ ning the

owner of record.

(b) "Notice of surplus funds" neans a docunent in

substantially the follow ng form

Caption of Action)

NOTI CE OF SURPLUS FUNDS

The undersigned clerk of the court certifies that he or

she di sbursed the proceeds received fromthe sale of the

property as provided in the order or final judgnent to the

persons naned in the certificate of disbursenments, and that

surplus funds of $ rennin and are subject to

di shursenent by the court.

|t appears that , _as owner(s) of the

property at the tine that the foreclosure was filed, (is/are)

entitled to paynent of the surplus funds. The clerk of court

will pay the surplus funds to the owner(s) unless an objection
3
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to paynent of the surplus funds is filed with the court on or

bef ore . If an objectionis tinely

filed, a hearing will be set in order for the court to

determine who is entitled to receive the surplus funds.

|F YOU ARE AN | NDI VI DUAL AND ARE THE OMNER OF THE

PROPERTY, YOU MAY CLAIM THESE FUNDS YOURSELF. YOU ARE NOT

REQUI RED TO HAVE A LAWER OR ANY OTHER REPRESENTATI ON AND YQU

DO NOT' HAVE TO ASSI GN YOUR RIGHTS TO ANYONE ELSE I N ORDER FOR

YOU TO CLAIM ANY MONEY TO WHI CH YOU ARE ENTI TLED

W TNESS ny _hand and the seal of the court on , (year).
(derk)

By (Deputy d erk)

(c) "Surplus funds" neans the funds renmi ning after

paynent of all disbursenents required by the final judgnment of

forecl osure and shown on the certificate of disbursenents.

(2) There is established a | egal presunption that the

owner of record on the date of the filing of a lis pendens is

the person entitled to surplus funds. The surplus funds shal

be paid to the owner of record on the date of the filing of

the lis pendens unless a court rules otherw se.

(3) If the surplus funds are | ess than $200, the clerk

shall, after deducting a service charge of $5, pay the surplus

funds to the owner of record. The paynent instrunment nay be

furnished by reqgular nail to the | ast known address of the

owner of record. If the surplus funds are $200 or nore,

subsections (4)-(9) apply.

(4) The clerk shall furnish a notice of surplus funds

by certified nanil to the foll ow ng persons:

(a) The owner of record.
4
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(b) Al defendants in the action |listed on the fina

judgment of foreclosure, except that:

1. A defendant whose claimwas paid in full as shown

on the certificate of disbursenents need not be furnished a

notice of surplus funds.

2. Any defendant naned by position and not by actua

nanme _need not be furnished a notice of surplus funds. Exanples

of such defendants include, but are not limted to, defendants

such as "unknown tenant" or "unknown heir."

(c) |If a suggestion of bankruptcy was filed in the

action, the bankruptcy trustee.

(d)  Any other person who appears fromthe record to be

a person who may be entitled to the surplus funds. The

plaintiff is not a person who is entitled to surplus funds and

need not be given a notice of surplus funds.

If the clerk is unsure who the owner of record is, the clerk

my wite "unknown" on the formand send the notice of surplus

funds with a notice of hearing. The clerk may only receive one

service charge for the mailing.

(5) The clerk is entitled to a service charge of $5

for each notice of surplus funds. The clerk may draw the

service charge fromthe surplus funds upon mailing.

(6) Unless an objection is filed within 30 days after

the mailing of the notice of surplus funds, the clerk shal

pay the surplus funds to the owner of record. If the |ocation

of the owner of record is unknown, the clerk may expend up to

5250 of the surplus funds to conduct or contract for a search

for the owner of record. |If the search is unsuccessful and

nore than 90 days has el apsed, the clerk shall treat the funds

as_uncl ai red property, which shall be deposited with the Chief
5
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Fi nancial Oficer pursuant to chapter 717.

(7) If an objection is filed or if the clerk is unable

to deternine the owner of record, the court shall set a

hearing to determ ne the disposition of the surplus funds. The

clerk shall prepare a notice of the hearing and shall furnish

the notice by certified mail to all persons who have received

a notice of surplus funds and to any other person who has

requested notice of the hearing on surplus funds. The clerk is

entitled to an additional service charge of $5 per notice of

hearing, which may be drawn fromthe surplus funds.

(8) At the hearing, any person other than the owner of

record has the burden of proving that he or she is entitled to

sone or _all of the surplus funds. The court shall consider the

factors in s. 45.033 when hearing a claimthat a person other

than the owner of record is entitled to the surplus funds.

(9) The clerk of court nmy collect an additional fee

of $25 from any surplus funds remaining in the court registry

following a foreclosure sale. The clerk shall use the proceeds

of such fee solely for purposes of educating the public as to

the rights of honeowners regarding foreclosure proceedings.

Section 3. Section 45.033, Florida Statutes, is
created to read

45.033 Sale or assignment of rights to surplus

proceeds in a property subject to foreclosure.--

(1) There is a rebuttable presunption that the owner

of real property as of the date of the filing of a lis pendens

is entitled to surplus funds available in a forecl osure of

that real property.

(2)  Another person may rebut that presunption only by

proving that a transfer or assignnent of the right to collect

the surplus funds, or any portion or percentage of the surplus
6
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funds, has been executed as required by this section

(3) For a transfer or assignnent to qualify as one

entitling the transferee or assignee to the surplus funds, or

any portion or percentage thereof, the instrunment must:

(a) Be executed with the formality of a deed.

(b) Include a financial disclosure that specifies the

assessed val ue of the property and states that the assessed

val ue may be |lower than the actual value of the property, the

approxi mate anmpbunt of any debt encunbering the property, and

t he approxi mate ampunt of any equity in the property.

(c) Include a statenment that the owner does not need

an _attorney or other representative to recover surplus funds

in a forecl osure.

(d) Specify all forns of consideration paid for the

rights to the property or the assignnent of the rights to any

surplus funds.

(4) A transfer or assignnent that does not qualify

under subsection (3) may nevertheless qualify if the court

finds that the instrument was procured in good faith and with

no intent to defraud the transferee or assignee.

(5) A party who has executed a transfer or assignnment

that does not conformto the requirenents of this section may

petition the court presiding over the foreclosure proceedi ng

to set aside the nonconfornming transfer or assignnent. If the

transfer or assignment is set aside, the owner of record is

entitled to the surplus funds, but the other party may, in a

separate proceedi ng, seek rescission of the contract and

appropri ate dannges therein. The prevailing party in any

proceedi ng under this subsection is entitled to recover al

fees and costs incurred in connection with the proceeding,

i ncl udi ng reasonabl e attorney's fees.
7
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(6) This section does not apply to a deed, nortgage,

or deed in lieu of foreclosure, unless a person other than the

owner of record is claimng that a deed or npbrtgage entitles

the person to surplus proceeds. This section does not affect

the title or marketability of the real property that is the

subj ect of the deed or other instrunment. This section does not

affect the validity of a lien evidenced by a nortgage.

Section 4. Section 501.2078, Florida Statutes, is
created to read

501. 2078 Violations involving individual honeowners

during the course of residential foreclosure proceedings;

civil penalties.--

(1) As used in this section, the term

(a) "Residential foreclosure proceedi ng" neans any

action in a circuit court of this state in which a party seeks

to foreclose on a nortgage encunbering the nortgagor's prinmary

dwel | i ng.

(b)  "Honeowner" neans any individual who is the owner

of the property subject to a residential foreclosure

proceedi ng.

(2)  Any person, other than a financial institution as

defined by s. 655.005, who willfully uses, or has willfully

used, a nmethod, act, or practice in violation of this part,

whi ch nethod, act, or practice victimzes or attenpts to

victim ze a honeowner during the course of a residentia

forecl osure proceeding, and in commtting such violation knew

or _should have known that such conduct was unfair or

deceptive, is liable for a civil penalty of not npre than

(515, 000 for each such violation

(3) Any order of restitution or reinbursenent based on

a violation of this part committed agai nst a honeowner in a
8
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residential foreclosure proceeding has priority over the

i nposition of any civil penalty for such violation pursuant to

this section.

(4) Civil penalties collected pursuant to this section

shal |l be deposited into the Legal Affairs Revolving Trust Fund

of the Departnent of Legal Affairs and allocated solely to the

Departnent of Legal Affairs for the purpose of preparing and

di stributing consuner education materials, prograns, and

seninars to benefit honeowners in residential foreclosure

proceedings or to further enforcenent efforts.

(5) This section does not apply to the act of

encunbering the dwelling subject to a residential foreclosure

proceeding with a substitute or additional lien

Section 5. Section 702.035, Florida Statutes, is
amended to read:

702. 035 Legal notice concerning foreclosure
proceedi ngs. - - Wienever a | egal advertisenent, publication, or
notice relating to a foreclosure proceeding is required to be
pl aced in a newspaper, it is the responsibility of the
petitioner or petitioner's attorney to place such
advertisenent, publication, or notice. The advertisenent,
publication, or notice shall be placed directly by the
attorney for the petitioner, by the petitioner if acting pro

se, or by the clerk of the court. Only the actual costs

charged by the newspaper for the advertisenment, publication

or notice may be charged as costs in the action.

Section 6. This act shall take effect July 1, 2006.

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:
9
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Del ete everything before the enacting cl ause

and insert:
ADbill to be entitled

An act relating to forecl osure proceedi ngs;
amending s. 45.031, F.S.; providing for
di stribution of surplus funds froma judicia
sale; creating s. 45.032, F.S.; providing
definitions; providing a formfor a notice of
surplus funds; creating a presunption that the
owner of record on the date of the filing of a
lis pendens is the person entitled to any
surplus proceeds froma judicial sale of that
property; providing for disbursement of surplus
funds by the clerk of court; requiring notice
to potential claimnts; providing for service
charges to the clerk; requiring a hearing in
certain circunmstances; creating s. 45.033,
F.S.; providing that there is a rebuttable
presunption that the owner of real property as
of the date of the filing of a |lis pendens is
entitled to surplus funds available in a
foreclosure; providing criteria for a sale or
assignment of rights to the surplus funds;
providing for attorney's fees; providing
exceptions; creating s. 501.2078, F.S.
providing definitions; providing a civi
penalty for knowi ngly using unfair or deceptive
net hods, acts, or practices to victinize a
honmeowner during the course of residentia
forecl osure proceedingsioproviding an
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exception; specifying higher priority of an
order of restitution or reinbursenment over
i nposition of a civil penalty; providing for
deposit of civil penalties into the Lega
Affairs Revolving Trust Fund of the Departnent
of Legal Affairs; allocating such funds for
certain purposes; providing that the penalty
does not apply to the act of encunbering a
dwel | i ng subject to a substitute or additiona
lien; anmending s. 702.035, F.S.; limting costs
chargeable in a forecl osure proceeding to the
actual cost of a required | egal advertisenent;

providing an effective date.
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