Fl ori da Senate - 2006 CS for SB 1816

By the Committee on Regul ated Industries; and Senator Posey

580-2129- 06
1 A Dbill to be entitled
2 An act relating to real estate profession
3 regul ati on; anending s. 475.161, F.S.
4 provi ding for broker associate or sales
5 associate licensure as a professional linmted
6 liability conmpany; anmending s. 475.181, F.S.
7 revi sing and addi ng conditions for licensure;
8 anmending s. 475.183, F.S.; providing continuing
9 education requirenments for certain license
10 renewal ; requiring the Florida Real Estate
11 Conmmi ssion to prescribe certain continuing
12 education courses; anending s. 475.25, F.S.
13 i ncreasi ng a maxi num di sci plinary
14 adm nistrative fine; providing additiona
15 grounds for discipline for brokers; providing
16 filing limtations for admnistrative
17 conpl ai nts agai nst sal es associates; requiring
18 t he Departnent of Business and Professiona
19 Regul ation or the commi ssion to provide
20 notification to certain persons upon the
21 departnment's or comrission's filing of a formal
22 conpl ai nt against a |icensee; anmending s.
23 475.278, F.S.; revising the required
24 information on a transaction broker notice, a
25 si ngl e agent notice, and a no brokerage
26 rel ati onship notice; anmending s. 475.42, F.S.
27 removing a cross-reference to conformto
28 changes made by the act; anending s. 475.451
29 F.S.; requiring schools teaching real estate
30 practice to keep certain records and docunents
31 and nmeke them avail able to the departnent;
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1 requiring certain personnel of schools teaching
2 real estate practice to deliver course rosters
3 to the departnment by a certain date; specifying
4 the information required in a course roster

5 anmending s. 475.453, F.S.; revising a provision
6 relating to rental information given by a

7 broker or sales associate to a prospective

8 tenant; amending s. 475.701, F.S.; revising

9 definitions; anmending s. 475.707, F.S.

10 revising a provision relating to comm ssion

11 notice recording; anending s. 475.709, F.S.

12 clarifying provisions relating to claim of

13 commi ssi on; anending s. 475.711, F.S.

14 clarifying provisions relating to actions

15 i nvol ving di sputed reserved proceeds; anendi ng
16 s. 475.713, F.S.; revising the award of costs
17 and attorney's fees in civil actions concerning
18 conmmi ssion; anending s. 475.715, F.S.; revising
19 the method by which an owner's net proceeds are
20 conput ed; anmending s. 475.719, F.S.; renoving
21 an exception froma buyer's broker provision
22 shielding the rights and renmedi es available to
23 an owner, a buyer, or a buyer's broker
24 anmending s. 475.807, F.S.; revising a provision
25 relating to the recordation of lien notices;
26 providing that the recording of a broker's lien
27 notice or any extension thereof and any lis
28 pendens shall not constitute notice of the
29 exi stence of any |ease; anmending s. 721.20
30 F.S.; removing a cross-reference to conformto
31 changes made by the act; repealing s. 475.452
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F.S., relating to advance fees, deposit,
accounting, penalty, and damages; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 475.161, Florida Statutes, is
amended to read:

475.161 Licensing of broker associates and sal es
associ ates. --The conmi ssion shall |icense a broker associate
or sales associate as an individual or, upon the |icensee
provi ding the commission with authorization fromthe

Department of State, as a professional corporation,_ linmted

liability conpany, or professional limted liability conpany.

A license shall be issued in the licensee's |egal nane only
and, when appropriate, shall include the entity designation.
This section shall not operate to pernit a broker associate or
sal es associate to register or be licensed as a genera
partner, nenber, nanager, officer, or director of a brokerage
firmunder s. 475.15.

Section 2. Subsection (2) of section 475.181, Florida
Statutes, is anended to read:

475.181 Licensure.--

(2) The conmm ssion shall certify for licensure any
applicant who satisfies the requirenments of ss. 475.17,
475.175, and 475.180. The commi ssion nay refuse to certify any
applicant who has violated any of the provisions of s. 475.42
or who is subject to discipline under s. 475.25. The
application shall expire 2 years +—vyear after the date
received if the applicant does not pass faHs—+te—take the
appropriate exam nation. Additionally, if an applicant does
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not pass the licensing exam nation within 2 vears after the

successful course conpletion date, the applicant's successfu

course conpletion is invalid for |licensure.

Section 3. Subsection (2) of section 475.183, Florida

Statutes, is anended to read:
475.183 I nactive status.--

(2)(a) Alicensee may reactivate a license that has

been involuntarily inactive for 12 nonths or | ess by

satisfactorily conpleting at | east 14 hours of a

commi ssi on-prescribed continuing education course.

Not wi t hst andi ng the provisions of s. 455.271, a licensee may

reactivate a license that has been involuntarily inactive for

nore than 12 nonths but fewer than 24 nonths by satisfactorily

conpleting 28 hours of a conmm ssion-prescribed education

cour se.
(b) Any license that whieh has been involuntarily
i nactive for nore than 2 years shall automatically expire.
Once a license expires, it beconmes null and void without any
further action by the comm ssion or department. Ninety days
prior to expiration of the license, the departnent shall give
notice to the licensee. The conmi ssion shall prescribe by rule
a fee not to exceed $100 for the late renewal of an
involuntarily inactive license. The departnent shall collect
the current renewal fee for each renewal period in which the
license was involuntarily inactive in addition to any
applicable | ate renewal fee.

Section 4. Subsections (1) and (5) of section 475. 25,
Florida Statutes, are anended, subsection (6) is renunbered as
subsection (7), and a new subsection (6) is added to that
section, to read

475.25 Discipline.--
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(1) The conm ssion may deny an application for
licensure, registration, or permt, or renewal thereof; may
pl ace a licensee, registrant, or pernmittee on probation; my
suspend a |icense, registration, or pernmt for a period not
exceeding 10 years; may revoke a license, registration, or
permt; may inpose an administrative fine not to exceed$5, 000

$106606 for each count or separate offense; and may issue a
repri mand, and any or all of the foregoing, if it finds that
the licensee, registrant, permttee, or applicant:

(a) Has violated any provision of s. 455.227(1) or s.
475.42. However, licensees under this part are exenpt fromthe
provi sions of s. 455.227(1)(i).

(b) Has been guilty of fraud, m srepresentation,
conceal nent, fal se pronmi ses, false pretenses, dishonest
dealing by trick, schene, or device, cul pable negligence, or
breach of trust in any business transaction in this state or
any other state, nation, or territory; has violated a duty
i mposed upon her or himby law or by the terns of a listing
contract, witten, oral, express, or inplied, in a real estate
transaction; has aided, assisted, or conspired with any other
person engaged in any such m sconduct and in furtherance
thereof; or has formed an intent, design, or scheme to engage
in any such misconduct and committed an overt act in
furtherance of such intent, design, or schene. It is
immaterial to the guilt of the licensee that the victimor
i ntended victimof the nmisconduct has sustai ned no damage or
| oss; that the danage or | oss has been settled and paid after
di scovery of the misconduct; or that such victimor intended
victimwas a customer or a person in confidential relation
with the licensee or was an identified nmenmber of the genera
publi c.
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(c) Has advertised property or services in a manner
which is fraudul ent, false, deceptive, or msleading in form
or content. The conmnmi ssion rmay adopt rul es defining nmethods of
advertising that violate this paragraph.

(d)1. Has failed to account or deliver to any person
including a licensee under this chapter, at the tinme which has
been agreed upon or is required by law or, in the absence of a
fixed tinme, upon demand of the person entitled to such
accounting and delivery, any personal property such as noney,
fund, deposit, check, draft, abstract of title, nortgage,
conveyance, |ease, or other docunent or thing of val ue,
including a share of a real estate commission if a civi
judgment relating to the practice of the licensee's profession
has been obtai ned against the |licensee and said judgnment has
not been satisfied in accordance with the terms of the
judgment within a reasonable time, or any secret or illega
profit, or any divisible share or portion thereof, which has
cone into the licensee's hands and which is not the licensee's
property or which the licensee is not in law or equity
entitled to retain under the circumnmstances. However, if the
licensee, in good faith, entertains doubt as to what person is
entitled to the accounting and delivery of the escrowed
property, or if conflicting demands have been nade upon the
licensee for the escrowed property, which property she or he
still maintains in her or his escrow or trust account, the
licensee shall pronptly notify the commi ssion of such doubts
or conflicting demands and shall pronptly:

a. Request that the comm ssion issue an escrow

di sbursenment order determining who is entitled to the escrowed

property;
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b. Wth the consent of all parties, subnit the matter
to arbitration;

c. By interpleader or otherw se, seek adjudication of
the matter by a court; or

d. Wth the witten consent of all parties, submt the
matter to medi ati on. The departnment may conduct nediation or
may contract with public or private entities for nediation
servi ces. However, the nediation process nust be successfully
conpleted within 90 days following the | ast demand or the
Iicensee shall pronptly enploy one of the other escape
procedures contained in this section. Paynent for nediation
will be as agreed to in witing by the parties. The departnent

may adopt rules to inplenment this section.

If the licensee pronptly enploys one of the escape procedures
cont ai ned herein and abi des by the order or judgnment resulting
therefrom no administrative conplaint nay be filed agai nst
the Iicensee for failure to account for, deliver, or maintain
the escrowed property. Under certain circunmstances, which the
commi ssion shall set forth by rule, a |licensee may di sburse
property fromthe licensee's escrow account without notifying
the commi ssion or enploying one of the procedures listed in
sub- subpar agraphs a.-d. If the buyer of a residentia
condom niumunit delivers to a |licensee witten notice of the
buyer's intent to cancel the contract for sale and purchase,
as authorized by s. 718.503, or if the buyer of real property
in good faith fails to satisfy the terns in the financing
cl ause of a contract for sale and purchase, the licensee may
return the escrowed property to the purchaser w thout
noti fying the commission or initiating any of the procedures
listed in sub-subparagraphs a.-d.
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2. Has failed to deposit npney in an escrow account
when the licensee is the purchaser of real estate under a
contract where the contract requires the purchaser to place
deposit noney in an escrow account to be applied to the
purchase price if the sale is consummt ed.

(e) Has violated any of the provisions of this chapter
or any lawful order or rule nade or issued under the
provi sions of this chapter or chapter 455.

(f) Has been convicted or found guilty of, or entered
a plea of nolo contendere to, regardl ess of adjudication, a
crime in any jurisdiction which directly relates to the
activities of a licensed broker or sales associate, or
i nvol ves noral turpitude or fraudul ent or dishonest dealing.
The record of a conviction certified or authenticated in such
formas to be admi ssible in evidence under the |laws of the
state shall be admissible as prinma facie evidence of such
guilt.

(g) Has had a broker's or sales associate's |icense
revoked, suspended, or otherw se acted against, or has had an
application for such licensure denied, by the real estate
i censi ng agency of another state, territory, or country.

(h) Has shared a commission with, or paid a fee or
ot her conpensation to, a person not properly |licensed as a
br oker, broker associate, or sales associate under the | aws of
this state, for the referral of real estate business, clients,
prospects, or custoners, or for any one or nore of the
services set forth in s. 475.01(1)(a). For the purposes of
this section, it is immterial that the person to whom such
payment or conpensation is given nmade the referral or
performed the service fromwithin this state or el sewhere;
however, a |icensed broker of this state may pay a referra
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fee or share a real estate brokerage conm ssion with a broker
licensed or registered under the |aws of a foreign state so
long as the foreign broker does not violate any |aw of this
state.

(i) Has beconme tenporarily incapacitated from acting
as a broker or sales associate with safety to i nvestors or
those in a fiduciary relation with her or him because of
drunkenness, use of drugs, or tenporary mental derangenent;
but suspension of a license in such a case shall be only for
the period of such incapacity.

(j) Has rendered an opinion that the title to any
property sold is good or nerchantable, except when correctly
based upon a current opinion of a |licensed attorney at |aw, or
has failed to advise a prospective purchaser to consult her or
his attorney on the nmerchantability of the title or to obtain
title insurance.

(k) Has failed, if a broker, to inmediately place,
upon recei pt, any noney, fund, deposit, check, or draft
entrusted to her or himby any person dealing with her or him
as a broker in escrowwth a title conpany, banking
institution, credit union, or savings and | oan associ ation
| ocated and doi ng business in this state, or to deposit such
funds in a trust or escrow account nmintained by her or him
with some bank, credit union, or savings and | oan association
| ocated and doing business in this state, wherein the funds
shall be kept until disbursement thereof is properly
aut horized; or has failed, if a sales associate, to
i medi ately place with her or his regi stered enpl oyer any
nmoney, fund, deposit, check, or draft entrusted to her or him
by any person dealing with her or himas agent of the
regi stered enpl oyer. The conmm ssion shall establish rules to

9

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for SB 1816
580-2129- 06

provi de for records to be maintained by the broker and the
manner in which such deposits shall be nmade. A broker may

pl ace and maintain up to $5,000 of personal or brokerage funds
in the broker's property managenent escrow account and up to
$1, 000 of personal or brokerage funds in the broker's sales
escrow account. A broker shall be provided a reasonabl e anount
of tinme to correct escrow errors if there is no shortage of
funds and such errors pose no significant threat to
econonmically harmthe public. It is the intent of the
Legislature that, in the event of |egal proceedi ngs concerning
a broker's escrow account, the disbursement of escrowed funds
not be del ayed due to any di spute over the personal or
brokerage funds that nay be present in the escrow account.

(I') Has namde or filed a report or record which the
licensee knows to be false, has willfully failed to file a
report or record required by state or federal |aw, has
willfully inmpeded or obstructed such filing, or has induced
anot her person to inpede or obstruct such filing; but such
reports or records shall include only those which are signed
in the capacity of a licensed broker or sales associate.

(m Has obtained a |license by neans of fraud,
nm srepresentation, or conceal nment.

(n) 1Is confined in any county jail, postadjudication;
is confined in any state or federal prison or nenta
institution; is under home confinenent ordered in |ieu of
i nstitutional confinenent; or, through nental disease or
deterioration, can no |longer safely be entrusted to
conpetently deal with the public.

(o) Has been found guilty, for a second tine, of any
m sconduct that warrants her or his suspension or has been
found guilty of a course of conduct or practices which show
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that she or he is so inconpetent, negligent, dishonest, or
untruthful that the noney, property, transactions, and rights
of investors, or those with whom she or he may sustain a
confidential relation, may not safely be entrusted to her or
hi m

(p) Has failed to informthe commission in witing
within 30 days after pleading guilty or nolo contendere to, or
bei ng convicted or found guilty of, any felony.

(q) Has violated any provision of s. 475.2755 or s.
475.278, including the duties owed under those sections.

(r) Has failed in any witten listing agreenment to
include a definite expiration date, description of the
property, price and terns, fee or conmi ssion, and a proper
signature of the principal(s); and has failed to give the
principal (s) a |legible, signed, true and correct copy of the
listing agreenent within 24 hours of obtaining the witten
listing agreenent. The written |listing agreenent shall contain
no provision requiring the person signing the listing to
notify the broker of the intention to cancel the listing after
such definite expiration date.

(s) Has had a registration suspended, revoked, or
ot herwi se acted against in any jurisdiction. The record of the
di sciplinary action certified or authenticated in such form as
to be adnmissible in evidence under the |aws of the state shal
be adm ssible as prima facie evidence of such disciplinary
action.

(t) Has violated any standard for the devel opment or
comuni cation of a real estate appraisal or other provision of
the Uni form Standards of Professional Appraisal Practice, as
defined in s. 475.611, as approved and adopted by the
Appr ai sal Standards Board of the Appraisal Foundation, as

11
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defined in s. 475.611. This paragraph does not apply to a rea
estate broker or sal es associate who, in the ordinary course
of business, perfornms a conparative market analysis, gives a
broker price opinion, or gives an opinion of value of rea
estate. However, in no event may this conparative market

anal ysis, broker price opinion, or opinion of value of rea
estate be referred to as an appraisal, as defined in s.

475. 611.

(u) Has failed, if a broker, to direct, control, or

manage a broker associate or _sales associ ate enployed by such

broker. A rebuttable presunption exists that a broker

associate or sales associate is enployed by a broker if the

records of the departnent establish that the broker associate

or_sales associate is registered with that broker. A record of

licensure which is certified or authenticated in such form as

to be admi ssible in evidence under the |laws of the state is

adn ssible as prima facie evidence of such registration.

(v) Has failed, if a broker, to review the brokerage's

trust accounting procedures in order to ensure conpliance with

this chapter.

(5) An administrative conplaint against a broker,_ e+

br oker associ ate, _or _sal es associate shall must be filed

within 5 years after the tine of the act giving rise to the
conplaint or within 5 years after the time the act is

di scovered or shoul d have been discovered with the exercise of
due diligence.

(6) The departnent or conmi ssion shall pronptly notify

a licensee's broker or enployer, as defined in this part, in

witing, when a formal conplaint is filed against the |icensee

which alleges violations of this chapter or chapter 455. The

departnent may not issue a notification to the broker or
12
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1| enployer until 10 days after a finding of probable cause has

2| been found to exist by the probable cause panel, or by the

3| departnment, or until the licensee waives his or her privilege

4| of confidentiality under s. 455.225, whichever occurs first.

5 (7) 66> The comm ssion shall pronptly report to the

6| proper prosecuting authority any crimnal violation of any

7| statute relating to the practice of a real estate profession

8| regul ated by the conmi ssion.

9 Section 5. Paragraph (c) of subsection (2), paragraph
10| (c) of subsection (3), and paragraph (c) of subsection (4) of
11| section 475.278, Florida Statutes, are anended to read:

12 475.278 Authorized brokerage rel ationships;

13| presunption of transaction brokerage; required disclosures.--
14 (2) TRANSACTI ON BROKER RELATI ONSHI P. - -

15 (c) Contents of disclosure.--The required notice given
16| under paragraph (b) must include the following information in
17| the followi ng form

18

19 HVPORTANT—NOH-CE

20

21

22

23

24

25

26

27

28

29

30

31 TRANSACTI ON BROKER NOTI CE

13
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for SB 1816
580-2129- 06

As a transaction broker, ...(insert nane of Real Estate Firm

and its Associates)..., provides to you a limted form of
representation that includes the follow ng duties:

1. Dealing honestly and fairly;

2. Accounting for all funds;

3. Using skill, care, and diligence in the
transaction;

4. Disclosing all known facts that materially affect
the value of residential real property and are not readily
observable to the buyer;

5. Presenting all offers and counteroffers in a tinely
manner, unless a party has previously directed the |icensee
otherwise in witing;

6. Limted confidentiality, unless waived in witing

by a party. This linmted confidentiality will prevent
di sclosure that the seller will accept a price |less than the
asking or listed price, that the buyer will pay a price

greater than the price subnmitted in a witten offer, of the
notivation of any party for selling or buying property, that a
seller or buyer will agree to financing terns other than those
of fered, or of any other information requested by a party to
remai n confidential; and

7. Any additional duties that are entered into by this

or by separate witten agreenent.
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1| Limted representation nmeans that a buyer or seller is not

2| responsible for the acts of the licensee. Additionally,

3| parties are giving up their rights to the undivided |oyalty of
4| the licensee. This aspect of limted representation allows a
5| licensee to facilitate a real estate transaction by assisting
6| both the buyer and the seller, but a licensee will not work to
7| represent one party to the detrinment of the other party when
8| acting as a transaction broker to both parties.

9

10

11|
12| Date Si ghat ure

13

0
15 Si ghat ure

16

17| This paragraph expires July 1, 2008.

18 (3) SINGLE AGENT RELATI ONSHI P. - -

19 (c) Contents of disclosure.--

20 1. Single agent duties disclosure.--The notice

21| required under subparagraph (b)1. must include the follow ng
22| information in the follow ng form

23

24 HVPORTANT—NOH-CE

25

26 | FLORHBALAW REQUIHRES—FHATREAL—ESTAFEHHCENSEESPROV-BE—FHIS
27| NOH-CE—FOPOFENH-AL—SELLERS-ANB-BUYERS—OF REAL—ESTAFE-

28

29| ¥edu——shouldnot—assurethat—anyreal—estatebroker—or——sales
30| asseeciaterepresents—yeou—untess—you—agreeto—engagea+real
31| estatetHeenseetnran—autherizedbrokeragerelationship-
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1
2
3
4
5 SI NGLE AGENT NOTI CE
6
7| FLORI DA LAW REQUI RES THAT REAL ESTATE LI CENSEES OPERATI NG AS
8| SINGLE AGENTS DI SCLOSE TO BUYERS AND SELLERS THEI R DUTI ES.
9
10 As a single agent, ...(insert name of Real Estate
11| Entity and its Associates)... owe to you the foll ow ng duties:
12 1 Deal i ng honestly and fairly;
13 2 Loyal ty;
14 3 Confidentiality;
15 4. pedi ence;
16 5 Ful | disclosure;
17 6 Accounting for all funds;
18 7 Skill, care, and diligence in the transaction
19 8 Presenting all offers and counteroffers in a tinely
20| manner, unless a party has previously directed the |icensee
21| otherwise in witing; and
22 9. Disclosing all known facts that materially affect
23| the value of residential real property and are not readily
24| observabl e.
25
26
27
28| Date Si gnhat ure
29
30
31
16
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2. Transition disclosure.--To gain the principal's
written consent to a change in relationship, a |licensee nust

use the follow ng disclosure:

CONSENT TO TRANSI TI ON TO
TRANSACTI ON BROKER

FLORI DA LAW ALLOWS REAL ESTATE LI CENSEES WHO REPRESENT A BUYER
OR SELLER AS A SI NGLE AGENT TO CHANGE FROM A SI NGLE AGENT
RELATI ONSHI P TO A TRANSACTI ON BROKERAGE RELATI ONSHI P | N ORDER
FOR THE LI CENSEE TO ASSI ST BOTH PARTIES I N A REAL ESTATE
TRANSACTI ON BY PROVI DI NG A LI M TED FORM OF REPRESENTATI ON TO
BOTH THE BUYER AND THE SELLER. THI'S CHANGE | N RELATI ONSHI P
CANNOT OCCUR W THOUT YOUR PRI OR VWRI TTEN CONSENT.

© 00 N O 0o b~ W N B

[ e T N = S S T
o UM W N P O

As a transaction broker, ...(insert nane of Real Estate Firm

=
~

and its Associates)..., provides to you a limted form of

iy
[e0)

representation that includes the follow ng duties:

iy
©

1. Dealing honestly and fairly;

N
o

2. Accounting for all funds;

N
[y

3. Using skill, care, and diligence in the

N
N

transacti on;

N
w

4. Disclosing all known facts that materially affect

N
SN

the value of residential real property and are not readily

N
o

observable to the buyer;

N
»

5. Presenting all offers and counteroffers in a tinely

N
~

manner, unless a party has previously directed the |icensee

N
(o]

otherwise in witing;

N
©

6. Limted confidentiality, unless waived in witing

w
o

by a party. This linmted confidentiality will prevent

w
e

di sclosure that the seller will accept a price |less than the
17
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1| asking or listed price, that the buyer will pay a price
2| greater than the price submitted in a witten offer, of the
3| notivation of any party for selling or buying property, that a
4| seller or buyer will agree to financing terms other than those
5| offered, or of any other information requested by a party to
6| remain confidential; and
7 7. Any additional duties that are entered into by this
8| or by separate witten agreenent.
9
10| Limted representation neans that a buyer or seller is not
11| responsible for the acts of the |icensee. Additionally,
12| parties are giving up their rights to the undivided |oyalty of
13| the licensee. This aspect of limted representation allows a
14| licensee to facilitate a real estate transaction by assisting
15| both the buyer and the seller, but a licensee will not work to
16| represent one party to the detrinent of the other party when
17| acting as a transaction broker to both parties.
18
19| ... | agree that nmy agent nmmy assune the role and
20| duties of a transaction broker. [rmust be initialed or signed]
21 (4) NO BROKERAGE RELATI ONSHI P. - -
22 (c) Contents of disclosure.--The notice required under
23| paragraph (b) nust include the following information in the
24| following form
25
26 HVPORTANT—NOH-CE
27
28| FLORHBALAW REQUIHRES—FHATREAL—ESTFAFEHHCENSEESPROV-BE—FHIS
29| NOH-CE—FOPOFENH-AL—SELLERS-ANB-BUYERS—OF REAL—ESTAFE-
30
31

18
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1

2

3

4

5

6

7

8 NO BROKERAGE RELATI ONSHI P NOTI CE

9

10| FLORI DA LAW REQUI RES THAT REAL ESTATE LI CENSEES WHO HAVE NO
11| BROKERAGE RELATI ONSHI P W TH A POTENTI AL SELLER OR BUYER

12| DI SCLOSE THEI R DUTI ES TO SELLERS AND BUYERS

13

14 As a real estate |icensee who has no brokerage

15| relationship with you, ...(insert nane of Real Estate Entity
16| and its Associates)... owe to you the follow ng duties:

17

18 1. Dealing honestly and fairly;

19 2. Disclosing all known facts that materially affect
20| the value of residential real property which are not readily
21| observable to the buyer.

22 3. Accounting for all funds entrusted to the |licensee
23

24| ... (Date)... ...(Signature)..
25 Section 6. Paragraph (n) of subsection (1) of section
26| 475.42, Florida Statutes, is anended to read:

27 475.42 Violations and penalties.--

28 (1) VIOLATIONS. - -

29 (n) A broker or sales associate may not enter into any
30| listing or other agreenent regarding her or his services in
31| connection with the resale of a tinmeshare period unless the

19
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1| broker or sales associate fully and fairly discloses al

2| material aspects of the agreenent to the owner of the

3| tinmeshare period ardfuHy—eorptes—withtheprowvisiens—ef—s—
4| 445452. Further, a broker or sales associate may not use any
5| formof contract or purchase and sal e agreenment in connection
6| with the resale of a tineshare period unless the contract or
7| purchase and sale agreenent fully and fairly discloses al

8| material aspects of the tinmeshare plan and the rights and

9| obligations of both buyer and seller. The conmi ssion is

10| authorized to adopt rules pursuant to chapter 120 as necessary
11| to inmplenment, enforce, and interpret this paragraph

12 Section 7. Subsections (8) and (9) are added to

13| section 475.451, Florida Statutes, to read:

14 475.451 Schools teaching real estate practice.--

15 (8) Beginning October 1, 2006, each person, school, or
16| institution pernmitted under this section is required to keep
17| reqgistration records, course rosters, attendance records, a
18| file copy of each exam nation and progress test, and al

19| student answer sheets for a period of at |east 3 years

20| subsequent to the beginning of each course and make them

21| available to the departnment for inspection and copying upon
22| request.

23 (9)(a) Each school permitholder of a proprietary rea
24| estate school, each chief administrative person of such an

25| institution, or each course sponsor shall deliver to the

26| department, in a format acceptable to the departnment, a copy
27| of the classroom course roster of courses that require

28| satisfactory conpletion of an examination no later than 30

29| days beyond the end of the calendar nonth in which the course
30| was conpl et ed.

31

20
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(b) The course roster shall consist of the institution

or_school nane _and permt nunber, if applicable, the

instructor's nane _and pernmt nunber, if applicable, course

title, beginning and ending dates of the course, nunber of

course hours, course location, if applicable, each student's

full nane and |license nunber, if applicable, each student's

mai | i ng address, and the nunerical grade each student

achi eved. The course roster shall also include the signature

of the school permtholder, the chief adm nistrative person

or the course sponsor.

Section 8. Subsection (1) of section 475.453, Florida

Statutes, is amended to read:

475.453 Rental information; contract or receipt;
refund; penalty.--

(1) Each broker or sales associate who attenpts—to
nregotiate—arental—eor—whe furnishes a rental information [ist
to a prospective tenant, for a fee paid by the prospective
tenant, shall provide such prospective tenant with a contract
or receipt, which contract or receipt contains a provision for
the repaynment of any anmpbunt over 25 percent of the fee to the
prospective tenant if the prospective tenant does not obtain a
rental. If the rental information |ist provided by the broker
or sales associate to a prospective tenant is not current or
accurate in any material respect, the full fee shall be repaid
to the prospective tenant upon demand. A demand fromthe
prospective tenant for the return of the fee, or any part
t hereof, shall be nade within 30 days followi ng the day on
which the real estate broker or sales associate has contracted
to performservices to the prospective tenant. The contract or
recei pt shall also conformto the guidelines adopted by the
conmi ssion in order to effect disclosure of materi al

21
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1| information regarding the service to be provided to the

2| prospective tenant.

3 Section 9. Subsections (10) and (12) of section

4| 475.701, Florida Statutes, are amended to read:

5 475.701 Definitions.--As used in this part:

6 (10) "Disputed reserved proceeds" neans the portion of
7| the owner's net proceeds reserved by a closing agent under s.
8| 475.709 that the owner disputes the broker's right to receive
9| sueh—+eserved—proceeds under s. 475.709(5).

10 (12) "Owner's net proceeds" neans the gross sal es

11| proceeds that the owner is entitled to receive fromthe

12| disposition of any conmercial real estate specified in a

13| brokerage agreenent, less all of the follow ng:

14 (a) The ampunt of Amy noney secured by that—+s

15| regui+red—to—pay any encunbrance, claim or lien that has

16| priority over the recorded conm ssion notice as provided in s.
17| 475. 715 ether—thanr—an—encunrbrance,—<clalm—ortHenthatthe

18| bwyrer—ofthe—ecormereial—+real—estateauthoerizestoreman—after
19| the—dispoesitioen

20 (b) Any costs incurred by the owner to close the

21| disposition, including, but not limted to, real estate

22| transfer tax, title insurance prem uns, ad val oremtaxes and
23| assessnents, and escrow fees payable by the owner pursuant to
24| an agreenment with the buyer.

25 Section 10. Subsection (3) of section 475.707, Florida
26| Statutes, is anended to read:

27 475.707 Recording comr ssion notice; effectiveness.--
28 (3) A conmission notice recorded under this part

29| expires 1 year after the date of recording, unless the owner
30| remains obligated to pay a conmission to the broker broekerage
31| agreerent—remnins—effeetive after the expiration date of the

22
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1| commission notice and the broker records an extension notice

2| in the same public records within the |ast 60 days before such
3| expiration date. An extension notice shall refer to the

4| recording information of the original comm ssion notice, shal
5| state that the owner remmins obligated to pay a conmission to
6| the broker brokerage—agreerent—remains—effeetive, and shal

7| include the information and be executed in the manner as

8| required by s. 475.705(1) for the original commi ssion notice.
9| Atinely recorded extension notice shall extend the expiration
10| date of the original recorded comr ssion notice by 1

11| additional year. Successive extension notices may be recorded
12| for so long as the owner remains obligated to pay a comm ssion
13| to the broker breokerage—agreerent—rermains—effeetivebetween

14| the—broker—andthe—-eowrer. Wthin 10 days after recording an

15| extension notice, the broker shall deliver a copy thereof to
16| the owner.

17 Section 11. Subsection (6) of section 475.709, Florida
18| Statutes, is anended to read:

19 475.709 Duties of closing agent; reservation of

20| owner's net proceeds.--

21 (6) The conmmission clained in the comr ssion notice

22| shall be deened confirned by the owner, and the cl osing agent
23| shall release the reserved proceeds to the broker, if the

24| closing agent is required pursuant to subsection (1) to

25| reserve any or all of the owner's net proceedsy and if all of
26| the following conditions have been net:

27 (a) Five days have passed after the cl osing.

28 (b) The owner has neither confirmed nor disputed the
29| clainmed comrission to the closing agent.

30

31

23
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(c) The closing agent receives reasonably satisfactory
evi dence that the broker delivered a copy of the conm ssion
notice to the owner in accordance with s. 475.705.

Section 12. Subsection (1) of section 475.711, Florida
Statutes, is amended to read:

475.711 Interpleader or other proceedings; deposit of
reserved proceeds in court registry; discharge of closing
agent fromfurther liability.--

(1) The closing agent shall, by interpleader action or
ot her | egal proceedi ng, seek adjudication of the rights of the
parties with respect to disputed reserved proceeds by the
county court or circuit court, whichever may have jurisdiction
of controversies in the amount of the disputed reserved
proceeds, in a county where all or a portion of the comercia
real estate is located if, after the closing of a transaction
for the disposition of the comercial real estate, all of the

follow ng conditions are net:

(a) The closing agent has reserved all or a portion of
the owner's net proceeds pursuant to s. 475.709 and the owner
di sputes the release to the broker of all or any portion of
the reserved proceeds.

(b) The owner and the broker have not agreed in
writing, within 5 days after the closing, regarding the
closing agent's rel ease of the disputed reserved proceeds.

(c) Neither the owner nor the broker have conmenced a
civil action to determine the rights of the parties with
respect to the disputed reserved proceeds.

Section 13. Subsection (5) of section 475.713, Florida

Statutes, is anended to read:

24
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1 475.713 Civil action concerning conm ssion; order to
2| show cause; hearing; release of proceeds; award of costs and
3| attorney's fees.--

4 (5)(a) In acivil action conmenced by the owner or the
5| broker under this section or in an interpleader action or

6| other proceedi ng comenced by the closing agent under s.

7| 475.711, the owner or the broker that is not the prevailing

8| party shall be required to pay:

9 1. The costs and reasonable attorney's fees incurred
10| in the action by the prevailing party.

11 2. The costs and reasonable attorney's fees incurred
12| in the action by the closing agent.

13 3. The anpunt of any costs, recordi ng charges, and

14| service charges of the clerk of court that were deducted from
15| the disputed reserved proceeds under s. 475.711(2) in

16| determ ning the net anpunt thereof deposited into the registry
17| of the court.

18 (b) If the court determnines that neither the owner nor
19| the broker is the prevailing party, the amunts set forth in
20| subparagraphs (a)2.4- and 3.2~ shall be divided equally

21| between and paid by the owner and the broker

22 Section 14. Section 475.715, Florida Statutes, is

23| anended to read:

24 475.715 Priority of recorded conmm ssion notice.--Al

25| statutory liens, consensual |iens, nortgages, deeds of trust,
26| assignnments of rents, and other encumbrances, including al

27| advances or charges nmade or accruing thereunder, whether

28| voluntary or obligatory, and all nodifications, extensions,

29| renewal s, and repl acenents thereof, recorded prior to the

30| recording of a comm ssion notice pursuant to the provisions of
31| s. 475.707, have priority over the comr ssion notice. _The

25
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1| closing agent shall conpute the owner's net proceeds by

2| subtracting fromthe gross sal es proceeds;—and the anopunt

3| required to discharge any such prior recorded |lien and the

4| ampunt of noney secured by any such prior recorded lien that
5| H-ens—shalH—be subtractedfromgross—sales—proceeds—in

6| eorputingthe—owner—snet—proceeds—untess the buyer permts

7| the—sare to remain a lien against the title to the comrercia
8| real estate. A prior recorded lien includes, wthout

9 limtation, a valid construction lien claimthat is recorded
10| after the recording of the broker's conm ssion notice but

11| which relates back to a notice of conmencenent recorded under
12| s. 713.13 prior to the recording date of the broker's

13| conmi ssion notice.

14 Section 15. Subsection (3) of section 475.719, Florida
15| Statutes, is anended to read:

16 475.719 Buyer's broker.--As used in this section, the
17| term "buyer's broker" neans a broker that is entitled to

18| receive paynent fromthe buyer of conmercial real estate of
19| any fee or other conpensation for |icensed services, as

20| specified in a witten contract nmade between the buyer and the
21| broker on or after the effective date of this act relating to
22| the buyer's purchase of the conmercial real estate.

23 (3) No such notice given by the buyer's broker

24| pursuant to subsection (2) shall constitute a tortious

25| interference with the sale or disposition or financing of the
26| comercial real estate—exeept—this——seetionshat—net—affeect
27| the—+ights—andremedies—otherwise—avai-tabletotheowner—the
28| bwyer—er—thebuyer—s—broker—under—other—apptecabletaw

29 Section 16. Paragraph (b) of subsection (8) of section
30| 475.807, Florida Statutes, is anmended, and subsection (9) is
31| added to that section, to read:

26
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1 475.807 Recording lien notice; effectiveness.--

2 (8)

3 (b) To the extent that a lien notice recorded by a

4| broker under this part clains an automatic renewal conm ssion
5| that is earned but not then payable, the lien notice expires
6| 10 years after the date of recording, unless within that tine
7| the broker commences an action to foreclose the |ien under s.
8| 475.809 and records a notice of lis pendens in the public

9| records of the county where the lien notice was recorded. If
10| the owner remnins obligated to pay a conmission to the broker
11| brokerage—agreerent—rermnins—effeective, the broker may extend
12| the expiration date of a lien notice for an autonmatic renewa
13| comm ssion by recording an extension notice in the sane public
14| records within the last 6 nonths before such expiration date.
15| An extension notice shall refer to the recording information
16| of the original lien notice, shall state that the owner

17| remains obligated to pay a commission to the broker brokerage
18| agreerent—remnins—effeective, and shall include the sane

19| information and be executed in the same manner as required by
20| s. 475.805(1) for the original lien notice. Atinmely recorded
21| extension notice shall extend the expiration date of the

22| original recorded lien notice by 10 additional years.

23| Successive extension notices may be recorded for so long as
24| the owner remnins obligated to pay a conmmission to the broker
25

26| the—eoewrer. Wthin 10 days after recordi ng an extension notice,
27| the broker shall deliver a copy thereof to the owner.

28 (9) Neither the recording of a broker's lien notice or
29| any extension thereof nor the recording of any lis pendens to
30| foreclose a broker's lien thereunder shall constitute notice
31| to any creditor or subsequent purchaser pursuant to s. 695.01

27
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or _chapter 712 of the existence of any | ease described in the

lien notice, extension notice, or |lis pendens.

Section 17. Subsection (6) of section 721.20, Florida

Statutes, is amended to read:

721.20 Licensing requirenments; suspension or
revocation of license; exceptions to applicability; collection
of advance fees for listings unlawful.--

(6) Netwithstandingthe prowvisiens—efs—445-452— |t
is unlawful for any real estate broker, broker associate, or
sal es associate to collect any advance fee for the listing of
any tinmeshare estate or tineshare |license

Section 18. Section 475.452, Florida Statutes, is

repeal ed.
Section 19. This act shall take effect July 1, 2006.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1816

The CS anends s. 475.25§1)(u), F.S., to delete the
disciplinary provi si on a broker who fails to reasonably
manage or Pervise any broker or sal es associ ate whose
license is affiliated with that broker. It provides a
di sci plinary provision for a broker who fails to direct,
control, or manage a broker or sales associate enpl oyed by the
broker. It creates a rebuttable presunption for when a broker
associ ate or sales associate is enployed by a broker. It also
rovides for the admissibility of certified and authenticated
i censure records.

The bill requ res that the Florida Real Estate Comnmi ssion al so
pronPtIy notify a licensee's broker or enployer when a fornal
aint is filed. It requires that the conplaint allege

violations of ch. 475, F.S., or ch. 455, F.S. It provides
that this notification may not be issued until 10 days after a
finding of probable cause has been found or the |icensee

wai ves his or her privilege of confidentiality, whichever
occurs first.

28
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