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Fl ori da Senate - 2006 SENATOR ANMENDMENT
Bill No. SB 186
Bar code 643784

CHAMBER ACTI ON
Senat e House

Fl oor: 1/ AD/ 2R
05/ 02/ 2006 05:35 PM

Senator Villal obos nmoved the foll ow ng amendment:

Senate Amendnent (with title anendnment)

Del ete everything after the enacting cl ause

and insert:

Section 1. Section 925.11, Florida Statutes, is
amended to read:

925.11 Postsentencing DNA testing.--

(1) PETITION FOR EXAM NATI ON. - -

(a)l. A person who has been tried and found guilty of
conmtting a felony eri#e and has been sentenced by a court
established by the laws of this state nay petition that court
to order the exam nation of physical evidence collected at the
time of the investigation of the crime for which he or she has
been sentenced which may contain DNA (deoxyribonucl eic acid)
and whi ch woul d exonerate that person or nitigate the sentence
t hat person received.

2. A person who has entered a plea of quilty or nolo

contendere to a felony prior to July 1, 2006, and has been

sentenced by a court established by the laws of this state may
1
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petition that court to order the exani nation of physica

evidence collected at the tinme of the investigation of the

crime for which he or she has been sentenced that nmay contain

DNA (deoxyri bonucl eic acid) and that woul d exonerate that

person.
(b) A petition for postsentencing DNA testing under

paragraph (a) may be filed or considered at any tinme follow ng

the date that the judgnent and sentence in the case becones

final. Exeept—as—provided—+n—sSubparagraph—2—apet-tion—for

(2) METHOD FOR SEEKI NG POSTSENTENCI NG DNA TESTI NG. - -

(a) The petition for postsentencing DNA testing nust
be made under oath by the sentenced defendant and must i ncl ude
the foll ow ng:

1. A statenent of the facts relied on in support of
the petition, including a description of the physical evidence
containing DNA to be tested and, if known, the present
location or the [ast known | ocation of the evidence and how it
was originally obtained;
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2. A statement that the evidence was not previously
tested for DNA or a statenment that the results of any previous
DNA testing were inconclusive and that subsequent scientific
devel opnents in DNA testing techniques would likely produce a

definitive result establishing that the petitioner is not the

person who conmitted the crine;

3. A statenent that the sentenced defendant is
i nnocent and how the DNA testing requested by the petition
wi |l exonerate the defendant of the crime for which the
def endant was sentenced or will mtigate the sentence received
by the defendant for that crine;

4. A statenent that identification of the defendant is
a genuinely disputed issue in the case, and why it is an
i ssue;

5. Any other facts relevant to the petition; and

6. A certificate that a copy of the petition has been
served on the prosecuting authority.

(b) Upon receiving the petition, the clerk of the
court shall file it and deliver the court file to the assigned
j udge.

(c) The court shall reviewthe petition and deny it if
it is insufficient. If the petition is sufficient, the
prosecuting authority shall be ordered to respond to the
petition within 30 days.

(d) Upon receiving the response of the prosecuting
authority, the court shall review the response and enter an
order on the nerits of the petition or set the petition for
heari ng.

(e) Counsel nay be appointed to assist the sentenced
defendant if the petition proceeds to a hearing and if the
court determnes that the assistance of counsel is necessary

3
6: 04 PM 04/ 26/ 06 s0186d- 38- b01




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2006 SENATOR AMENDMENT
Bill No. SB 186

Bar code 643784
and nakes the requisite finding of indigency.

(f) The court shall make the follow ng findings when
ruling on the petition

1. \Wether the sentenced defendant has shown that the
physi cal evidence that nay contain DNA still exists;

2. \ether the results of DNA testing of that physica
evi dence woul d be admissible at trial and whether there exists
reliable proof to establish that the evidence has not been
materially altered and woul d be adm ssible at a future
heari ng; and

3. \Wether there is a reasonable probability that the
sentenced defendant woul d have been acquitted or would have
received a | esser sentence if the DNA evidence had been
admitted at trial.

(g) If the court orders DNA testing of the physica
evi dence, the cost of such testing may be assessed agai nst the
sent enced defendant unless he or she is indigent. If the
sentenced defendant is indigent, the state shall bear the cost
of the DNA testing ordered by the court.

(h) Any DNA testing ordered by the court shall be
carried out by the Departnent of Law Enforcenment or its
desi gnee, as provided in s. 943. 3251

(i) The results of the DNA testing ordered by the
court shall be provided to the court, the sentenced defendant,
and the prosecuting authority.

(3) RIGHT TO APPEAL; REHEARI NG - -

(a) An appeal fromthe court's order on the petition
for postsentencing DNA testing may be taken by any adversely
af fected party.

(b) An order denying relief shall include a statenent
that the sentenced defendant has the right to appeal within 30

4
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days after the order denying relief is entered.

(c) The sentenced defendant may file a notion for
reheari ng of any order denying relief within 15 days after
service of the order denying relief. The tine for filing an
appeal shall be tolled until an order on the notion for
reheari ng has been entered.

(d) The clerk of the court shall serve on all parties
a copy of any order rendered with a certificate of service,

i ncludi ng the date of service.

(4) PRESERVATI ON OF EVI DENCE. - -

(a) Governnental entities that nmay be in possession of
any physical evidence in the case, including, but not Iimted
to, any investigating | aw enforcenent agency, the clerk of the
court, the prosecuting authority, or the Department of Law
Enf orcenent shall naintain any physical evidence collected at
the tine of the crine for which a postsentencing testing of
DNA may be requested.

(b) : : e bt I
. . . I . . : I
perot—of—tire—set—forth—inr—subparagraph—{(3H{b)rt— In a case in
which the death penalty is inposed, the evidence shall be
mai nt ai ned for 60 days after execution of the sentence. |n al

ot her cases, a governnmental entity may di spose of the physica

evidence if the termof the sentence inposed in the case has

expired and
. . . ot s

. : I . . iy . i : I
. I > . ot . : I
are—fet—
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: . . - . . iy
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: L ot

3+~ no other provision of law or rule requires that the

physi cal evi dence be preserved or retained.
Section 2. Section 925.12, Florida Statutes, is
created to read

925.12 DNA testing; defendants entering pleas.--

(1) For defendants who have entered a plea of quilty

or nolo contendere to a felony on or after July 1, 2006, a

def endant may petition for postsentencing DNA testing under s.

925.11 under the follow ng circunstances:

(a) The facts on which the petition is predicated were

unknown to the petitioner or the petitioner's attorney at the

time the plea was entered and coul d not have been ascertai ned

by the exercise of due diligence; or

(b) The physical evidence for which DNA testing is

sought was not disclosed to the defense by the state prior to

the entry of the plea by the petitioner

(2) For defendants seeking to enter a plea of quilty

or nolo contendere to a felony on or after July 1, 2006, the

court shall inquire of the defendant and of counsel for the

defendant and the state as to physical evidence containing DNA

known to exist that could exonerate the defendant prior to

accepting a plea of guilty or nolo contendere. If no physica

evi dence contai ning DNA that coul d exonerate the defendant is
6
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known to exist, the court may proceed with consideration of

accepting the plea. If physical evidence containing DNA that

coul d exonerate the defendant is known to exist, the court may

post pone the proceeding on the defendant's behal f and order

DNA testing upon nmotion of counsel specifying the physica

evi dence to be tested.

(3) It is the intent of the Leqgislature that the

Suprene Court adopt rules of procedure consistent with this

section for a court, prior to the acceptance of a plea, to

make an inquiry into the followi ng natters:

(a)  VWhether counsel for the defense has reviewed the

di scovery disclosed by the state and whether such di scovery

included a listing or description of physical itens of

evi dence.

(b) VWhether the nature of the evidence against the

def endant di scl osed through di scovery has been reviewed with

t he def endant.

(c) \VWhether the defendant or counsel for the defendant

is aware of any physical evidence disclosed by the state for

whi ch DNA testing nay exonerate the defendant.

(d)  VWhether the state is aware of any physica

evi dence for which DNA testing nay exonerate the defendant.

(4) 1t is the intent of the Leqgislature that the

post ponenent of the proceedings by the court on the

def endant's behal f under subsection (2) constitute an

extension attributable to the defendant for purposes of the

defendant's right to a speedy trial

Section 3. Rule 3.853, Florida Rules of Crimna

Procedure, is repealed to the extent it is inconsistent with

this act.

Section 4. This act shall take effect upon becom ng a
7
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| aw and shall apply retroactively to Cctober 1, 2005; but
section 3 shall take effect only if this act is passed by the
affirmati ve vote of two-thirds of the nenbership of each house

of the Legislature.

—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to the testing of DNA evidence;
amending s. 925.11, F.S.; revising the
ci rcunst ances under which a person who has been
sentenced for comitting a felony may petition
the court for postsentencing testing of DNA
evi dence; abolishing certain time limtations
i nposed upon such testing; revising
requi renents regarding subnittal and revi ew of
a petition; authorizing a governnental entity
to di spose of physical evidence if the sentence
i nposed has expired and another |aw or rule
does not require that the evidence be retained,
creating s. 925.12, F.S.; providing for
post sentenci ng DNA testing under specified
circunstances; requiring a court to nake
specified inquiries of a defendant seeking to
enter a plea of guilty or nolo contendere to a
felony; providing legislative intent that the
Suprenme Court adopt certain rul es; providing

8
6: 04 PM 04/ 26/ 06 s0186d- 38- b01




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2006 SENATOR AMENDMENT
Bill No. SB 186
Bar code 643784

that a postponenent for specified reasons be

consi dered attributable to the defendant for

speedy trial purposes; repealing a specified

Florida Rule of Crimnal Procedure; providing

retroactive and certain contingent effect;

providing effective dates.

6: 04 PM 04/ 26/ 06 s0186d- 38- b01




