Fl ori da Senate - 2006 (Corrected Copy) SB 186
By Senator Villal obos

38-248-06
1 A Dbill to be entitled
2 An act relating to the postsentence testing of
3 DNA evi dence; anending s. 925.11, F.S.
4 revising the circunmstances under which a person
5 who has been sentenced for conmitting a felony
6 may petition the court for postsentence testing
7 of DNA evi dence; abolishing certain tine
8 limtations i nposed upon such testing;
9 authorizing a governnental entity to dispose of
10 physi cal evidence if the sentence inposed has
11 expi red and another |aw or rule does not
12 require that the evidence be retained;
13 provi ding for retroactive application;
14 provi ding an effective date.
15
16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Section 925.11, Florida Statutes, is
19| amended to read:
20 925.11 Postsentencing DNA testing.--
21 (1) Petition for exam nation.--
22 (a) A person who has been convicted of a felony and
23| sentenced for conmmitting that offense t+ed—anrdFounrd—guitty
24| ef—eormritting—a—crire—andhas—been—sentenced by a court
25| established by the laws of this state may petition that court
26| to order the exam nation of physical evidence collected at the
27| time of the investigation of the crime for which he or she has
28| been sentenced which may contain DNA (deoxyri bonucleic acid)
29| and which woul d exonerate that person or nmitigate the sentence
30| that person received.
31
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(b) A petition for postsentencing DNA testing nmay be

filed or considered at any tine follow ng the date that the

judgnent and sentence in the case becones final. EBExeept—as

(2) Method for seeking postsentenci ng DNA testing.--

(a) The petition for postsentencing DNA testing nust
be made under oath by the sentenced defendant and must include
the foll ow ng:

1. A statenent of the facts relied on in support of
the petition, including a description of the physical evidence
containing DNA to be tested and, if known, the present
| ocation or the | ast known | ocation of the evidence and how it
was originally obtained;

2. A statenent that the evidence was not previously
tested for DNA or a statenent that the results of any previous
DNA testing were inconclusive and that subsequent scientific
devel opnents in DNA testing techniques would |ikely produce a
definitive result;
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3. A statenent that the sentenced defendant is
i nnocent and how the DNA testing requested by the petition
wi || exonerate the defendant of the crime for which the
def endant was sentenced or will nitigate the sentence received
by the defendant for that crine;

4. A statement that identification of the defendant is
a genuinely disputed issue in the case, and why it is an
i ssue;

5. Any other facts relevant to the petition; and

6. A certificate that a copy of the petition has been
served on the prosecuting authority.

(b) Upon receiving the petition, the clerk of the
court shall file it and deliver the court file to the assigned
j udge.

(c) The court shall review the petition and deny it if
it is insufficient. If the petition is sufficient, the
prosecuting authority shall be ordered to respond to the
petition within 30 days.

(d) Upon receiving the response of the prosecuting
authority, the court shall review the response and enter an
order on the nmerits of the petition or set the petition for
heari ng.

(e) Counsel may be appointed to assist the sentenced
defendant if the petition proceeds to a hearing and if the
court determ nes that the assistance of counsel is necessary
and nmekes the requisite finding of indigency.

(f) The court shall mnmeke the follow ng findings when
ruling on the petition:

1. Vhether the sentenced defendant has shown that the

physi cal evidence that nmay contain DNA still exists;
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1 2. Whiether the results of DNA testing of that physica
2| evidence would be admi ssible at trial and whether there exists
3| reliable proof to establish that the evidence has not been

4| materially altered and would be adnissible at a future

5| hearing; and

6 3. MWhiether there is a reasonable probability that the
7| sentenced defendant woul d have been acquitted or woul d have

8| received a | esser sentence if the DNA evidence had been

9| adnmitted at trial.

10 (g) |If the court orders DNA testing of the physica

11| evidence, the cost of such testing nmay be assessed agai nst the
12| sentenced defendant unless he or she is indigent. If the

13| sentenced defendant is indigent, the state shall bear the cost
14| of the DNA testing ordered by the court.

15 (h) Any DNA testing ordered by the court shall be

16| carried out by the Department of Law Enforcement or its

17| designee, as provided in s. 943. 3251

18 (i) The results of the DNA testing ordered by the

19| court shall be provided to the court, the sentenced defendant,
20| and the prosecuting authority.

21 (3) Right to appeal; rehearing.--

22 (a) An appeal fromthe court's order on the petition
23| for postsentencing DNA testing may be taken by any adversely
24| affected party.

25 (b) An order denying relief shall include a statenent
26| that the sentenced defendant has the right to appeal within 30
27| days after the order denying relief is entered.

28 (c) The sentenced defendant may file a notion for

29| rehearing of any order denying relief within 15 days after

30| service of the order denying relief. The tinme for filing an
31
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1| appeal shall be tolled until an order on the notion for

2| rehearing has been entered.

3 (d) The clerk of the court shall serve on all parties
4| a copy of any order rendered with a certificate of service,

5| including the date of service.

6 (4) Preservation of evidence.--

7 (a) CGovernnental entities that may be in possession of
8| any physical evidence in the case, including, but not limted
9| to, any investigating | aw enforcenent agency, the clerk of the
10| court, the prosecuting authority, or the Departnment of Law

11| Enforcenent shall maintain any physical evidence collected at
12| the time of the crime for which a postsentencing testing of

13| DNA nmay be request ed.

14 (b) Bxeept—For—a—ecasein—whiechthedeathpenattyis
15| irposed—the—evidence—shall—be rmaintainedfor—atteastthe

16 | peried—oftinme—setforthinsubparagraph{3){b)rL- In a case in
17| which the death penalty is inposed, the evidence shall be

18| maintained for 60 days after execution of the sentence. |n al
19| other cases, a governnental entity may dispose of the physica
20| evidence if the termof the sentence inposed in the case has
21| expired and

22 te—A—gevernrental—entity—ray—di-spese—ofthephysical-
23| ewidence—beforethe—expirationofthe pertodoftinme setforth
24| +A—poragraph—{H{b)y—+fatH—of theeconditions—set—forthbelow
25| are—fet—

26 1+—Fhe—governrental—entity—netifies—al—ofthe

27| teH-ewinrg—individuals—efitsintenttodispeseefthe

28| evidence—the—sentenceddefendant—any——counsel—of+record—the
29| preseeduting—authority—andthe Atterney—Genreral—

30 2—TFhenotifying—entity doesnot—recelve—wthin96
31| days—aftter——sendirgthenoetificatien—either—aecoepyof—a

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 (Corrected Copy) SB 186
38-248-06

1 L : : : : ” I :

5 : " I I

3 | defend : i L

4| beferethetimeforHHngi++has—expired—

5 3— no other provision of law or rule requires that the

6| physical evidence be preserved or retained.

7 Section 2. This act shall take effect upon becomng a

8| law, and shall apply retroactively to Cctober 1, 2005.
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11 SENATE SUMVARY

12 Renmoves the tinme linmtation for filing a petition for
post sentence testing of DNA evidence. Authorizes the

13 di sposal of physical evidence if the sentence inposed has
expired and another |law or rule does not require that the

14 evi dence be retained.
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