Fl ori da Senate - 2006 CS for SB 1920
By the Comrittee on Judiciary

590- 2194- 06

1 A bill to be entitled

2 An act relating to conpensation for wongfu

3 i ncarceration; authorizing certain individuals
4 to petition a court to determ ne whether they
5 were actually innocent; requiring clear and

6 convi nci ng evidence to establish that a person
7 was actually innocent; providing criteria for
8 deternmi ni ng whether a person was actually

9 i nnocent; creating exceptions to the

10 aut horization for conpensation; authorizing an
11 actual ly innocent person to apply to the

12 Department of Financial Services for

13 conpensation; providing for application

14 procedures; authorizing a conpensation anount
15 per year of inprisonnment and authorizing a

16 tuition waiver for instruction at state

17 uni versities, comunity coll eges, and career
18 centers; providing for conpensation exceeding a
19 certain anpunt to be paid in installnents over
20 a 10-year period; providing for the forfeiture
21 of unpaid installments upon the conviction of a
22 felony; requiring the rel ease and wai ver of any
23 clains against the state prior to paynent of
24 conpensation; requiring paynments of
25 conpensation to be processed by the Chief
26 Financial O ficer; requiring the Departnent of
27 Fi nanci al Services to request a specific
28 appropriation for funds to pay conpensation
29 installnments in its legislative budget
30 requests; authorizing the Departnent of
31
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Fi nanci al Services to adopt rules; providing an

effective date.

WHEREAS, the Legislature recognizes that no system of
justice is inpervious to human error, and WHEREAS, United
States v. Hasting, 461 U. S. 499 (1983), states, in part,

"G ven the nyriad safeguards provided to assure a fair trial
and taking into account the reality of the human fallibility
of the participants, there can be no such thing as an
error-free, perfect trial, and . . . the Constitution does not
guarantee such a trial.", and

WHEREAS, the Legislature acknow edges that the state's
system of justice infrequently yields inperfect results that
may have tragic consequences, and this act is based on a nora
desire to acknow edge those who are wongfully convicted of a
felony of fense, incarcerated as a result of that conviction,
and deternmined to be actually innocent and is not a
recognition of a constitutional right or violation, and

WHEREAS, the Legislature finds that persons who are
actual ly innocent and were incarcerated have been deprived of
their liberty, and

WHEREAS, the Legislature intends that any conpensation
made pursuant to this act be the sole conpensation to be
provi ded by the state for any and all present and future
clainms arising out of the factual situation in connection with

the claimnt's conviction and inprisonment, NOW THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Cdaimfor conpensation for w ongful

incarceration.--
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(1) A person who has been wonagfully convicted of a

felony offense and incarcerated within the Departnent of

Corrections as a result of that conviction may be financially

conpensated if the claimant is found to be actually innocent

by a court.
(2) A person nmy petition a court to determ ne whether

he or she was actually innocent of a felony conviction. As a

prerequisite to the petition, the court nust issue an order

vacating, dism ssing, or reversing the conviction and sentence

and providing that no further proceedings can or will be held

agai nst _the person on any facts and circunstances alleged in

the proceedings that resulted in the conviction

(3) As used in this section, a claimant is actually

innocent if a court has found by clear and convincing evidence

t hat :

(a) The claimant was charged, by indictnent or

information, with the conmission of an offense classified as a

felony;
(b) The claimant was convicted of the offense;

(c) The claimant _was sentenced to incarceration for a

termof inprisonment as a result of the conviction

(d) The claimant was inprisoned solely on the basis of

the conviction for the offense;

(e) The claimant _did not commt the offense that

resulted in the conviction and incarceration or that the

claimant's acts did not constitute a crine; and

(f) The claimant _did not aid, abet, or act as an

acconplice to a person who committed the offense.

(4 Aclaimant is not eligible for conpensation if the

cl ai mant :
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(a) Pled quilty or nolo contendere to, or was

convicted of, regardless of adjudication, a felony prior to

paynent of a claimpursuant to this act, not including the

wongful incarceration for which conpensation is being sought

pursuant to this act;

(b) Submits a conpleted application to the Departnent

of Financial Services after COctober 1, 2008, or nore than 2

years after the order vacating, reversing, or dismissing the

sentence, whichever is later; or

(c) Applies for conpensation based on _an order

vacating, dismissing, or reversing a conviction and sentence

that was issued before October 1, 2001

(5) The claimant nust submit to the Departnent of

Fi nancial Services for review and processing the follow ng

docunents as an application package as proof of the person's

eligibility for conpensation:

(a) A certified copy of the judgnent and sentence in

the case, including fingerprints;

(b) A set of the claimant's fingerprints, prepared by

the sheriff of the county in which the person resides and

taken within 6 nonths before the date on which the claimis

subm tted;

(c) A recent photograph of the clainmant in a format no

larger _than 2 inches by 3 inches;

(d) Acertified copy of the order vacating,

disnmissing, or reversing the conviction

(e) Acertified copy of the court order finding that

the claimant is actually innocent:;

(f) A record fromthe Departnment of Corrections

showi ng the actual dates of the clainmant's incarceration and a

phot ograph of the person taken by the departnment; and
4
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(q) A brief statenment reciting the facts upon which

the claimfor conpensation is based and show ng that the

claimant is in conpliance with all requirements of this act.

(6)(a) Upon receipt of an application, the Departnent

of Financial Services shall exanine the application. Wthin 30

days after receipt of the application, the departnent shal

notify the applicant of any apparent errors or oni ssions and

request any additional information the departnent is pernitted

by law to require. The departnent shall not deny a claimfor

failure to correct an error or onission or supply additiona

information unless the departnent tinely notified the claimnt

within the 30-day period specified in this paragraph

(b) The department shall process and review the claim

within a reasonable period of tinme after receiving a conpleted

application, which may not exceed 90 days.

(7) 1f the departnent determ nes that the claimfor

conpensation is supported by sufficient proof, the departnent

nmust forward a request for paynent to the Chief Financia

Oficer, who shall pay the claimaccording to the

recommendati on. Payment shall be as foll ows:

(a) At the rate of $50,000 for each year of wr ongful

incarceration, prorated as necessary to conpensate for

portions of vears.

(b) For suns exceeding $500, 000, paynents shall be

made i n _equal annual installnments prorated over 10 years.

(c) Any person who receives prorated paynments pursuant

to paragraph (b) and who subsequently pleads quilty or nolo

contendere to, or is convicted of, regardl ess of adjudication,

a felony shall, inmediately upon conviction, be ineligible to

receive any unpaid ampunts or benefits pursuant to this act.

Any ampunt forfeited shall revert to the General Revenue Fund.
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(8)(a) Before paynent is tendered pursuant to this

act, the claimant nust present to the Chief Financial Oficer

an_executed rel ease and wai ver on behalf of the clainmant, or

his or her heirs, successors, and assigns, forever releasing

the state or any agency, instrunentality, officer, enployee,

or_political subdivision thereof, or any other entity subject

to the provisions of s. 768.28, Florida Statutes, from any and

all present or future clains that the claimant or his or her

heirs, successors, and assigns may have agai nst such

enunerated entities and arising out of the factual situation

in connection with the conviction for which conpensation is

bei ng_sought under this act.

(b) Declaratory action to obtain judicial expungenent

of the claimant's judicial and executive branch records as

ot herwi se provided by law is not prohibited by this act.

(9)(a) The Chief Financial Oficer shall process and

pay a claimunder this act according to the request for

paynent nade by the Department of Financial Services within a

reasonable tinme after receiving the request, which nmay not

exceed 90 days.

(b) Paynent shall be nmade pursuant to specific

appropriation provided to the Departnent of Financia

Servi ces.

(c) In the event that paynents nust be nmade for a

10-year period under paragraph (7)(b), the Departnent of

Fi nanci al Services shall include in its annual |eqgislative

budget request a specific appropriation for funds sufficient

to make payments payabl e under this act during each rel evant

fiscal year. It is the intent of the Leqgislature that any

anmpunt s appropriated pursuant to authority granted by this act
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be fromrecurring funds for a sufficient length of tinme to

cover the obligation.

(10) Any claimant who is conpensated pursuant to this

act _shall also have tuition and fees waived for up to a tota

of 120 hours of instruction at any career center established

pursuant to s. 1001.44, Florida Statutes, any community

col | ege established under part Ill of chapter 1004, Florida

Statutes, or any state university. For any educational benefit

nmade, the clai mant _shall neet and maintain the requl ar

adni ssion requirenents of, and be reqgistered at, such career

center, community college, or state university and nake

satisfactory academ c progress as defined by the educati onal

institution in which the clainmant i s enrolled.

(11) The Legislature shall not be deemed by this act

or by the paynent of any claimto have waived any defense of

sovereign immunity or to have increased the |limts of

liability on behalf of the state or any person subject to the

provisions of s. 768.28, Florida Statutes, or any other |aw.

(12) Any ampunt awarded by this act is intended to

provide the sole conpensation for any and all present and

future clainms arising out of the factual situation in

connection with the clainmant's conviction and inprisonment. No

further award for attorney's fees, |obbying fees, costs, or

other sinilar expenses shall be made by the state.

(13) The Departnent of Financial Services may adopt

rul es under ss. 120.536(1) and 120.54, Florida Statutes,

governing the forns and procedures related to applications for

conpensati on.

Section 2. This act shall take effect October 1
2006.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 1920
3
4| The substantial changes made by the conmittee substitute to
c the underlying bill:
- - Renove a section of the bill naming the bill the
6 "Wongful Incarceration Conpensation Act";
7 -- Provi de for conpensation to persons who are found to be
actual ly innocent rather than wongfully incarcerated for
8 a felony conviction;
9| -- Aut hori ze a person to petition a court for a
10 determ nati on of actual innocence;
- - Renove a provision which woul d have nmade a person
11 ineligible for conpensation if he or she Plead guilty to
12 the felony for which he or she was actually innocent;
-- Provide for adm nistration of the conpensation by the
13 Depart ment of Financial Services and the Chief Financia
1 O ficer rather than the Attorney Ceneral
- - Provi de for conpensation at a rate of $50,000 per year
15 rat her than actual econom c danmages;
16| -- Renmove provisions relating to the application for and
17 determ nati on of econonm ¢ danmges;
- - Provide for 10 annual installnments for conpensation that
18 exceeds $500, 000;
19| -- Provide for the forfeiture of unpaid conpensation
20 install ments upon the conviction of a subsequent felony;
- - Renove provisions providing for the purchase of an
21 annuity;
22| -- Require the Departnent of Financial Services to request
the aPPropriat|on of funds to pay clains that are made in
23 i nstal | nents;
24| -- Renove a provision prohibiting the payment of attorney's
- fees for services to obtain conpensation
- - Provide for a tuition waiver for 120 hours of instruction
26 at state universities, community coll eges, and career
- centers in addition to nonetary conpensation; and
- - Requi re a person receiving conpensation to waive any
28 rights to clains he or she may have relating to a
’9 conviction for which he or she was actually innocent.
30
31
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