Fl ori da Senate - 2006 CS for CS for SB 2010

By the Comrittees on Crimnal Justice; Children and Famili es;
and Senator Baker

591-2181-06

1 A Dbill to be entitled

2 An act relating to forensic treatnment and

3 training; amending s. 916. 105, F.S.; revising
4 | egislative intent with respect to the

5 treatment or training of defendants who are

6 mentally ill, retarded, or autistic and are

7 committed to the Agency for Persons with

8 Disabilities; providing that it is the intent
9 of the Legislature to reduce the use of

10 restraint and seclusion on persons who are

11 commtted to civil or forensic facilities;

12 anendi ng s. 916.106, F.S.; providing and

13 revising definitions; anending s. 916. 107,

14 F.S., relating to the rights of forensic

15 clients; conform ng provisions to the transfer
16 of duties fromthe Devel opnental Disabilities
17 Program Office within the Departnent of

18 Children and Fanm |y Services to the Agency for
19 Persons with Disabilities; revising provisions
20 governing the involuntary treatnment of clients;
21 requiring the coordination of services between
22 the departnent, the agency, and the Departnent
23 of Corrections; amending s. 916. 1075, F.S.
24 revising definitions; revising certain
25 prohi biti ons on sexual nisconduct involving
26 enpl oyees, volunteers, or interns of the
27 Department of Children and Fami |y Services or
28 the Agency for Persons with Disabilities;
29 del eting an exenption; requiring that notice of
30 sexual m sconduct be provided to the inspector
31 general of the agency or departnment; deleting a
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1 provi sion requiring an i medi ate administrative
2 i nvestigation and notification of a state

3 attorney in certain circunstances; anending s.
4 916. 1081, F.S.; providing that an escape or an
5 attenpt to escape froma civil or forensic

6 facility constitutes a second-degree felony;

7 anendi ng s. 916.1085, F.S.; providing for

8 certain prohibitions concerning contraband

9 articles to apply to facilities under the

10 supervi sion or control of the Agency for

11 Persons with Disabilities; conformng a

12 cross-reference; anending s. 916.1091, F.S.

13 authorizing the use of chenical weapons by

14 agency personnel; amending s. 916. 1093, F.S.

15 authorizing the agency to enter into contracts
16 and adopt rules; requiring that the departnment
17 and agency adopt rules pertaining to the use of
18 restraint and seclusion; anending s. 916.111
19 F.S.; revising provisions governing the

20 training of nental health experts; anmending s.
21 916. 115, F.S.; requiring that the court appoint
22 experts to determine the nmental condition of a
23 crimnal defendant; requiring that the

24 Department of Children and Fami |y Services

25 annual ly provide the courts with a list of

26 ment al heal th professionals; anending s.

27 916.12, F.S.; revising provisions governing the
28 eval uati on of a defendant's conpetence to

29 proceed; amending s. 916.13, F.S.; revising

30 condi tions under which a defendant may be

31 involuntarily committed for treatnent; anending
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1 s. 916.145, F.S., relating to charges against a
2 def endant adj udi cated i nconpetent; conform ng

3 provi sions to changes made by the act; anending
4 s. 916.15, F.S.; clarifying that the

5 determi nation of not guilty by reason of

6 insanity is nmade under the Florida Rul es of

7 Crimnal Procedure; amending s. 916.16, F.S.

8 provi ding for the continuing jurisdiction of

9 the court over a defendant involuntarily

10 committed due to nmental illness; anending s.

11 916.17, F.S.; clarifying circunstances under

12 whi ch the court may order the conditiona

13 rel ease of a defendant; anmending s. 916. 301

14 F.S.; requiring that certain eval uations be

15 conducted by qualified experts; requiring that
16 the Agency for Persons with Disabilities

17 provide the court with a list of available

18 retardati on and auti sm prof essionals;

19 conform ng provisions to the transfer of duties
20 fromthe Devel opnental Disabilities Program
21 Ofice within the Departnent of Children and
22 Fam |y Services to the agency; anending s.
23 916. 3012, F.S.; clarifying provisions governing
24 the determination of a defendant's menta
25 conpetence to proceed; anending s. 916. 302
26 F.S., relating to the involuntary conm tnent of
27 a defendant; conformning provisions to the
28 transfer of duties fromthe Devel opnenta
29 Disabilities Program Ofice within the
30 Department of Children and Family Services to
31 t he agency; requiring that the departnent and
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1 agency submit an evaluation to the court before
2 the transfer of a defendant fromone civil or

3 forensic facility to another; anending s.

4 916. 3025, F.S.; clarifying that the commtting
5 court retains jurisdiction over a defendant

6 pl aced on conditional release; providing for

7 the transfer of continuing jurisdiction to

8 anot her court where the defendant resides;

9 anmending s. 916.303, F.S.; clarifying

10 provi si ons governing the dism ssal of charges
11 agai nst a defendant found to be inconmpetent to
12 proceed due to retardation or autism anending
13 s. 916.304, F.S.; providing for the conditiona
14 rel ease of a defendant to a civil facility;

15 anmendi ng ss. 921.137 and 985. 223, F.S.

16 relating to provisions governing the inposition
17 of the death sentence upon a nentally retarded
18 def endant and the deternination of inconpetency
19 in cases involving juvenile delinquency;
20 conform ng provisions to the transfer of duties
21 fromthe Devel opnental Disabilities Program
22 Ofice within the Departnent of Children and
23 Fam |y Services to the Agency for Persons with
24 Disabilities; anending ss. 287.057, 408. 036,
25 943. 0585, and 943.059, F.S.; conformng
26 cross-references; providing an effective date.
27
28| Be It Enacted by the Legislature of the State of Florida:
29
30 Section 1. Section 916.105, Florida Statutes, is
31| anmended to read
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1 916. 105 Legislative intent.--

2 (1) It is the intent of the Legislature that the

3| Departnent of Children and Family Services and the Agency for
4| Persons with Disabilities, as appropriate, establish, |ocate
5| and nmintain separate and secure forensic facilities and

6| prograns for the treatnment or training of defendants who have
7| been are charged with a felony and who have been found to be
8| inconpetent to proceed due to their nental illness, nenta

9| retardation, or autism or who have been acquitted of a felony
10| felonies by reason of insanity, and who, while still under the
11| jurisdiction of the comritting court, are conmtted to the

12| departnment or agency under the provisions of this chapter

13| Such Fheseparate—seedure facilities shall be sufficient to
14| acconmodate the nunber of defendants conmitted under the

15| conditions noted above. ;- Except for those defendants found by
16| the departnment or agency to be appropriate for treatment or

17| training in a civil treatment facility or program pursuant to
18| subsection (3), forensic—Sueh—seeure facilities shall be

19| designed and adnini stered so that ingress and egress, together
20| with other requirenents of this chapter, nmay be strictly

21| controlled by staff responsible for security in order to

22| protect the defendant, facility personnel, other clients, and
23| citizens in adjacent communities.

24 (2) It is further the intent of the Legislature that
25| treatnment or training prograns for defendants who are found to
26| be nentally ill, retarded, or autistic and are involuntarily
27| committed to the departnment or agency, and who are still under
28| the jurisdiction of the conmtting court, be provided in sueh
29| a manner, subject to security requirenents and other mandates
30| of this chapter, as to ensure the rights of the defendants as
31| provided in this chapter.
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(3) It is also the intent of the Legislature that
eval uati on and services to defendants who are nentally ill,
retarded, or autistic be provided in community settings, in
comunity residential facilities, or in civil —nrepferensie
facilities, whenever this is a feasible alternative to
treatment or training in a state forensic facility.

(4) 1t is the intent of the Legislature to mnimze

and achi eve an ongoi ng reduction in the use of restraint and

secl usion on persons who are committed to civil or forensic

facilities under this chapter.

Section 2. Section 916.106, Florida Statutes, is

amended to read:
916.106 Definitions.--For the purposes of this
chapter:

(1) "Agency" neans the Agency for Persons with

Disabilities. The agency is responsible for training forensic

clients who are devel opnentally di sabled due to nenta

retardation or autism and have been deterni ned i nconpetent to

proceed.
(2)68 "Autisnm has the sane nmeaning as in s. 393.063.

(3) €2 "Chemical weapon" neans any shell, cartridge,
bonmb, gun, or other device capable of emtting
chl oroacet ophenone (CN), chl orobenzal mal ononitrile (CS) or any
6
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1| derivatives thereof in any form or any other agent with

2| lacrimatory properties, and shall include products such as

3| that comonly known as "nmmce."

4 (463 "Civil facility" neans.

5 (a) A nmental health facility established within the

6| department or by contract with the departnent to serve

7| individuals comm tted pursuant to chapter 394 and those

8| defendants comritted pursuant to this chapter who do not

9| require the security provided in a forensic facility, or—

10 (b) An internmediate care facility for the

11| developnentally disabled, a foster care facility, a group hone
12| facility, or a supported living setting, as defined in s.

13| 393.063, designated by the agency to serve those defendants
14| who do not require the security provided in a forensic

15| facility.

16 (5)4 "Court" means the circuit court.

17 (6) "Defendant" neans an adult, or a juvenile who is
18| prosecuted as an adult, who has been arrai gned and charged

19| with a felony offense under the laws of this state.

20 ()65 "Departnment” neans the Departnent of Children
21| and Family Services. The departnment is responsible for the

22| treatment of forensic clients who have been deternined

23| inconpetent to proceed due to nmental illness or who have been
24| acquitted of a felony by reason of insanity.

25 (8)€6r "Express and informed consent" or "consent"

26| nmeans consent given voluntarily in witing after a

27| conscientious and sufficient explanation and disclosure of the
28| purpose of the proposed treatnment, the commn side effects of
29| the treatnment, if any, the expected duration of the treatnent,
30| and any alternative treatnent avail able.

31

7
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for CS for SB 2010
591-2181-06

(996~ "Forensic client" or "client" neans any

def endant who has been +s—+wenptatby—iH-—retarded—or—autistiec
anrd—whe—s comritted to the departnment or agency pursuant to

S. 916.13, s. 916.15, or s. 916.302. this—chapter—and-
&—Vho—has—been—determnredtoneed—treatrent—for o

(10)£8y "Forensic facility" neans a separate and
secure facility established within the departnent or agency to
serve forensic clients. A Sueh separate and secure facility
neans a faet+Ht+es—shal—be security-grade building for the

pur pose of separately housing persons with nental illness from

persons with retardation or autism and separately housing

persons who have been involuntarily comm tted pursuant to this

chapter from nonforensic residents buitdinrgs—tecated—on

(1) 9 "lInconpetent to proceed" neans unable to

proceed at any material stage of a crimnal proceeding, which
8
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1| shall include trial of the case, pretrial hearings involving

2| questions of fact on which the defendant mi ght be expected to

3| testify, entry of a plea, proceedings for violation of

4| probation or violation of community control, sentencing, and

5| hearings on issues regarding a defendant's failure to conply

6| with court orders or conditions or other matters in which the
7| mental conpetence of the defendant is necessary for a just

8| resolution of the issues being considered.

9 (12) 48 "Institutional security personnel"” neans the
10| staff of forensic facilities staff—+rerbers who nmeet or exceed
11| the requirenents of s. 943.13 and who are responsible for
12| providing security, protecting fer—proeteetioneof clients and
13| personnel, enforcing fer—the—enfoercerent—of rules, preventing
14| and investigating fer—preventien—andinvestigation—-of
15| unauthorized activities, and fer safeguarding the interests of
16| citizens in the surrounding comrunities.

17 (13) 4+ "Mental illness" neans an inpairnent of the

18| enotional processes that exercise conscious control of one's
19| actions, or of the ability to perceive or understand reality,
20| which inpairnment substantially interferes with a defendant's
21| ability to nmeet the ordinary demands of living. For the

22| purposes of this chapter, the term does not apply to

23| defendants with nental retardation or autism whe—are——soelely

24| retarded—er—autistie, and does not include intoxication or

25| conditions mani fested only by antisocial behavior or substance
26| abuse inpairnment.

27 (14) "Restraint" nmeans a physical device, nethod, or

28| drug used to control dangerous behavi or

29 (a) A physical restraint is any manual nethod or

30| physical or nechanical device, material, or equipnent attached
31| or adjacent to a person's body so that he or she cannot easily

9
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renove the restraint and which restricts freedom of novenent

or_nornmal access to one's body.

(b) A drug used as a restraint is a nedication that is

used to control the person's behavior or to restrict his or

her freedom of novement and is not part of the standard

treatnent regi nen of an individual with a di agnosed nenta

illness who is a client of the department. Physically holding

a person during a procedure to forcibly adm ni ster such

nedi cation is a physical restraint.

(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages., supportive body bands, or other physical holding

when necessary for routine physical exanmi nations and tests;

for purposes of orthopedic, surgical, or other simlar nedica

treat nent; when used to provide support for the achi evenent of

functional body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(15) 32> "Retardation" has the sane nmeaning as in s.

10
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(16) "Seclusion" neans the physical segregation of a

person in any fashion or the involuntary isolation of a person

in a roomor area fromwhich the person is prevented from

|l eaving. The prevention may be by physical barrier or by a

staff nmenber who is acting in a nmanner, or who i s physically

situated, so as to prevent the person fromleaving the room or

area. For purposes of this chapter, the term does not nean

isolation due to a person's nedical condition or synptons, the

confinenent in a forensic facility to a bedroomor area during

normal _hours of sleep when there is not an active order for

seclusion, or confinenment during an energency such as a riot

or _hostage situation when clients may be tenporarily placed in

their roons for their own safety.
(17) 343> "Social service professional - fer—the

purpeses—of—part—H++ neans a person whose mini num

qualifications include a bachelor's degree and at |east 2

years of social work, clinical practice, special education,
habilitation, or equival ent experience working directly with
persons with retardation, autism or other devel opnenta
disabilities.

Section 3. Section 916.107, Florida Statutes, is
amended to read:

916.107 Rights of forensic clients.--

(1) RIGHT TO I NDI VI DUAL DI GNITY. - -

(a) The policy of the state is that the individua
dignity of the client shall be respected at all tinmes and upon
all occasions, including any occasi on when the forensic client
is detained, transported, or treated. Clients with nenta
illness, retardation, or autism Befendanrts—who—are—wentalby
H+—retarded—or—autistie—and who are charged with conmitting
felonies shall receive appropriate treatnment or training. In

11
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1| a crimnal case involving a client defenrdant who has been

2| adjudicated i nconpetent to proceed or not guilty by reason of
3| insanity, a jail my be used as an energency facility for up

41 to 15 days follow ng #+em the date the departnent or agency

5| receives a conpleted copy of the court comm tnment order

6| containing all the docunentation required by Rules 3.212 and

7| 3.217, Florida Rules of Criminal Procedure. For a forensic

8| client defendant—who—ts—rentatby—iH-—retarded—or—autistier

9 who is held in a jail awaiting adnission to a facility of the
10| departnent or agency;—anrd—who—has—been—-adiudicated—inconpetent
11| to—proceced—or—not—guittyby reasen—oftnsanity, evaluation and
12| treatnent or training may shat+ be provided in the jail by the
13| local comunity nental health provider pubH-e—Freeeivirg

14| faetHty for nental health services, e by the devel opnenta

15| disabilities serviees program for persons with retardation or
16| autism the client's physician or psychol ogi st, or any other
17| appropriate programuntil the client is transferred to a civi
18| or forensic facility the—eustody—ef—thedepartrent.

19 (b) Forensic clients MnatatHby—iH-—retarded—or
20| autistie—defendants—who—are—ecomrttedtothe departrent
21| pursuvant—tothis—ehapter—and who are initially placed in, or
22| subsequently transferred to, a civil facility as described in
23| part | of chapter 394 or to a residential facility as
24| described in chapter 393 shall have the same rights as other
25| persons comritted to these facilities for as |long as they
26| renmmin there.
27 (2) RIGHT TO TREATMENT. - -
28 (a) The policy of the state is that neither the
29| department nor the agency shall nret deny treatnment or training
30| to any client and that no services shall be del ayed at—a
31| faetHty because the forensic client is indigent pursuant to
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1| s. 27.52 and presently unable to pay. However, every

2| reasonable effort to collect appropriate reinbursenent for the
3| cost of providing services to clients able to pay for the

4| services, including reinbursenment frominsurance or other

5| third-party paynents, shall be nmade by facilities providing
6| services pursuant to this chapter and in accordance with the
7| provisions of s. 402.33.

8 (b) Each forensic client shall be given, at the tine
9| of admission and at regular intervals thereafter, a physica
10| exam nation, which shall include screening for comruni cabl e
11| disease by a health practitioner authorized by |law to give
12| such screenings and exami nations.

13 (c) Every forensic client eewrttedpursuant—tothis
14| aet shall be afforded the opportunity to participate in

15| activities designed to enhance self-inmge and the beneficia
16| effects of other treatnents or training, as determ ned by the
17| facility.

18 (d) Not nore than 30 days after adm ssion, each client
19| shall have and receive, in witing, an individualized
20| treatnment or training plan which the client has had an
21| opportunity to assist in preparing.
22 (3) RIGHT TO EXPRESS AND | NFORMED CONSENT. - -
23 (a) A forensic client eemrttedtothedepartrent
24| pursdvant—tothis—aet shall be asked to give express and
25| informed witten consent for treatment. |If a client A=
26 | ferenstefaetHty refuses such treatment as is deened
27| necessary and essential by the client's multidisciplinary
28| treatnent team at—theforensie—faciHity for the appropriate
29| care of the client andthesafetyof the client—or—eothers,
30| such treatnment may be provided under the foll ow ng
31| circumstances:

13
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1 1. In an energency situation in which there is

2| imedi ate danger to the safety of the client or others, such
3| treatnment may be provided upon the witten order of a

4| physician for a period not to exceed 48 hours, excluding

5| weekends and | egal holidays. |f, after the 48-hour period,

6| the client has not given express and inforned consent to the
7| treatnment initially refused, the administrator or designee of
8| the civil or forensic facility shall, within 48 hours,

9| excludi ng weekends and | egal holidays, petition the commtting
10| court or the circuit court serving the county in which the

11| facility is located, at the option of the facility

12| administrator or designee, for an order authorizing the

13| continued treatment of the client. In the interim the need
14| for treatnent shall be reviewed every 48 hours and may be

15| continued wi thout the consent of the client upon the continued
16| witten order of a physician who has determ ned that the

17| energency situation continues to present a danger to the

18| safety of the client or others.

19 2. In a situation other than an energency situation
20| the admi nistrator or designee of the ferensie facility shal
21| petition the court for an order authorizing necessary and
22| essential #+he treatnment for +e the client. The order shal
23| allow such treatnent for a period not to exceed 90 days
24| following fremthe date of the entry of the order. Unless the
25| court is notified in witing that the client has provided
26| express and informed consent in witing or that the client has
27| been discharged by the committing court, the administrator or
28| designee shall, prior to the expiration of the initial 90-day
29| order, petition the court for an order authorizing the
30| continuation of treatnment for another 90-day period. This
31
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procedure shall be repeated until the client provides consent
or is discharged by the conmitting court.

3. At the hearing on the issue of whether the court
shoul d enter an order authorizing treatnent for which a client

was unable or has refused to give express and infornmed

consent, the court shall determ ne by clear and convincing
evidence that the client has nmental illness, retardation, or
aut i sm s—wentat-yr—iH-—retarded—oer—autistieas—defHnredin
this—echapter, that the treatnment not consented to is essentia

to the care of the client, and that the treatnment not

consented to is not experinental and does not present an
unreasonabl e risk of serious, hazardous, or irreversible side
effects. In arriving at the substitute judgnment decision, the
court nust consider at |east the follow ng factors:

a. The client's expressed preference regarding
treatment;

b. The probability of adverse side effects;

c. The prognosis without treatnent; and

d. The prognosis with treatnent.

The hearing shall be as convenient to the client as may be
consistent with orderly procedure and shall be conducted in
physi cal settings not likely to be injurious to the client's
condition. The court nmmy appoint a general or specia
magi strate to preside at the hearing. The client or the
client's guardian, and the representative, shall be provided
with a copy of the petition and the date, tine, and |ocation
of the hearing. The client has the right to have an attorney
represent himor her at the hearing, and, if the client is
i ndigent, the court shall appoint the office of the public
defender to represent the client at the hearing. The client
15
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1| may testify or not, as he or she chooses, and has the right to
2| cross-exam ne witnesses and may present his or her own

3| witnesses.

4 (b) In addition to the provisions of paragraph (a), in
5| the case of surgical procedures requiring the use of a genera
6| anesthetic or electroconvul sive treatment or nonpsychiatric

7| nmedical procedures, and prior to performing the procedure,

8| witten perm ssion shall be obtained fromthe client, if the
9| client is legally conpetent, fromthe parent or guardian of a
10| minor client, or fromthe guardian of an inconpetent client.
11| The administrator or designee of the forensic facility or a
12| designhated representative may, with the concurrence of the

13| client's attendi ng physician, authorize enmergency surgical or
14| nonpsychiatric nedical treatnent if such treatnment is deened
15| lifesaving or for a situation threatening serious bodily harm
16| to the client and pernission of the client or the client's

17| guardi an could not eannet be obtained before provision of the
18| needed treatnent.

19 (4) QUALITY OF TREATMENT. - -
20 (a) Each forensic client eewmrttedpursuant—tothis
21| ehapter shall receive treatnment or training suited to the
22| client's needs, which shall be adm nistered skillfully,
23| safely, and humanely with full respect for the client's
24| dignity and personal integrity. Each client shall receive
25| such nedical, vocational, social, educational, and
26| rehabilitative services as the client's condition requires to
27| bring about a return to court for disposition of charges or a
28| return to the community. 1In order to achieve this goal, the
29| department and the agency shall coordinate their services with
30| each other, the Departnment of Corrections, is—direetedto
31| eeerdinatethe—services—ofthe MntalHealth ProgramSf-fiee
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1| and—theDbBeveloprental—bisabitiesProgramoFfee—withal

2| ether—preograrms—of—thedepartrwent and other appropriate state
3| agenci es.

4 (b) Forensic clients shall be free fromthe

5| unnecessary use of restraint or seclusion. Restraints shall be
6| enployed only in enmergencies or to protect the client or

7| others frominmrinent injury. Restraints may not be enployed as
8| punishment or for the conveni ence of staff.

9 (5) COMMUNI CATI ON, ABUSE REPORTI NG, AND VI SITS. - -

10 =& Each forensic client eemvttedpursuant—tothe

11| previstonrs—ef—this—ehapter has the right to conmunicate freely
12| and privately with persons outside the facility unless it is
13| determ ned that such comunication is likely to be harnful to
14| the client or others. Clients shall have the right to contact
15| and to receive conmunication fromtheir attorneys at any

16| reasonable tinme.

17 (a)fby Each forensic client eermtted—under—the

18| previsions—ef—this—ehapter shall be allowed to receive, send,
19| and mai| seal ed, unopened correspondence; and no client's
20| incom ng or outgoing correspondence shall be opened, del ayed,
21| held, or censored by the facility unless there is reason to
22| believe that it contains itens or substances which nay be
23| harnful to the client or others, in which case the
24| admi ni strator or designee nay direct reasonabl e exani nation of
25| such nmail and may regul ate the disposition of such itenms or
26| substances. "Correspondence" shall not include parcels or
27| packages. Forensic facilities are authorized to promrul gate
28| reasonable institutional policies to provide for the
29| inspection of parcels or packages and for the renoval of
30| contraband itens for health or security reasons prior to the
31| contents being given to a client.

17
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1 (b)éey If aclient's right to conmunicate is

2| restricted by the administrator, witten notice of such

3| restriction and the duration of the restriction shall be

4| served on the client or his or her |egal guardian or

5| representatives, and such restriction shall be recorded on the
6| client's clinical record with the reasons therefor. The

7| restriction of a client's right to communi cate shall be

8| reviewed at | east every 7 days.

9 (c)ée Each forensic facility shall establish

10| reasonable institutional policies governing visitors, visiting
11| hours, and the use of tel ephones by clients in the |east

12| restrictive manner possible.

13 (d) ey Each forensic client eermttedpursuant—tothis
14| ehapter shall have ready access to a tel ephone in order to

15| report an alleged abuse. The facility or program staff shal
16| orally and in witing informeach client of the procedure for
17| reporting abuse and shall present the information in a

18| | anguage the client understands. A written copy of that

19| procedure, including the tel ephone nunber of the central abuse
20| hotline and reporting fornms, shall be posted in plain view
21 (e The department's or agency's forensic
22| facilities shall develop policies providing a procedure for
23| reporting abuse. Facility staff shall be required, as a
24| condition of enploynment, to becone famliar with the
25| procedures for the reporting of abuse.
26 (6) CARE AND CUSTODY OF PERSONAL EFFECTS OF
27| CLIENTS.--A forensic client's right to possession of clothing
28| and personal effects shall be respected. The departnment or
29| agency by rule, or the administrator of any forensic facility
30| by witten institutional policy, may declare certain itenms to
31| be hazardous to the health or welfare of clients or others or

18
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1| to the operation of the facility. Such itens may be

2| restricted fromintroduction into the facility or nmay be

3| restricted frombeing in a client's possession. The

4| administrator or designee may take tenporary custody of such
5| effects when required for nedical and safety reasons. Custody
6| of such personal effects shall be recorded in the client's

7| clinical record.

8 (7) VOTING IN PUBLIC ELECTIONS. --A forensic client

9| eormmttedpursuant—tothis—ehapter who is eligible to vote
10| according to the laws of the state has the right to vote in
11| the primary and general elections. The departnment and agency
12| shall establish rules to enable clients to obtain voter

13| registration fornms, applications for absentee ballots, and
14| absentee ballots.

15 (8) CLINICAL RECORD; CONFI DENTI ALITY.--A clinica

16| record for each forensic client shall be maintained. The

17| record shall include data pertaining to adni ssion and such
18| other information as may be required under rules of the

19| departnent or the agency. Unless waived by express and

20| infornmed consent of the client or the client's | egal guardian
21| or, if the client is deceased, by the client's persona

22| representative or by that fanmly nmenber who stands next in
23| line of intestate succession or except as otherw se provided
24| in this subsection, the clinical record is confidential and
25| exenpt fromthe provisions of s. 119.07(1) and s. 24(a), Art.
26| | of the State Constitution.

27 (a) Such clinical record may be rel eased:

28 1. To such persons and agenci es as are designated by
29| the client or the client's |legal guardian.

30

31
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1 2. To persons authorized by order of court and to the
2| client's counsel when the records are needed by the counse

3| for adequate representation.

4 3. To a qualified researcher, as defined by rule; a

5| staff nenber of the facility; or an enpl oyee of the departnent
6| or agency when the adnministrator of the facility, or secretary
7| or director of the departnent or agency, deens it necessary

8| for treatnment of the client, maintenance of adequate records,
9| conpilation of treatnment data, or evaluation of prograns.

10 4. For statistical and research purposes if the

11| information is abstracted in such a way as to protect the

12| identity of individuals.

13 5. If a client receiving services purstant—teo—this

14| ehapter has declared an intention to harm ot her persons—Wen
15| sueh—a—deelaration—has—bheen—+made, the adm nistrator shal

16| authorize the release of sufficient information to provide

17| adequate warning to the person threatened with harm by the

18| client, and to the committing court, the state attorney, and
19| the attorney representing the client.
20 6. To the parent or next of kin of a client meptatby
21| HH~—retarded—or—autistie—personr who is conmmitted to, or is
22| being served by, a facility or program when such information
23| is limted to that person's service plan and current physica
24| and mental condition. Rel ease of such information shall be in
25| accordance with the code of ethics of the profession involved
26| and nmust conply with all state and federal |aws and
27| requlations pertaining to the rel ease of personal health
28| information.
29 (b) Notwithstandi ng other provisions of this
30| subsection, the departnent or agency may request or receive
31| fromor provide to any of the following entities client

20
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information to facilitate treatnent, habilitation
rehabilitation, and continuity of care of any forensic client:

1. The Social Security Adm nistration and the United
St ates Departnment of Veterans Affairs;

2. Law enforcenment agencies, state attorneys, defense
attorneys, and judges in regard to the client's status;

3. Jail personnel in the jail in t+e which a client may
be housed returned; and

4. Community agencies and others expected to provide
followmup care to the client upon the client's return to the
comunity.

(c) The department or agency nmy provide notice to any
client's next of kin or first representative regardi ng any
serious nmedical illness or the death of the client.

(d)1. Any |law enforcenent agency, facility, or other
government al agency that receives information pursuant to this
subsection shall maintain the confidentiality of such
i nformati on except as otherw se provi ded herein.

2. Any agency or private practitioner who acts in good
faith in releasing informati on pursuant to this subsection is
not subject to civil or crimnal liability for such rel ease.

(9) HABEAS CORPUS. - -

(a) At any tinme, and without notice, a forensic client
detained by a facility, or a relative, friend, guardian,
representative, or attorney on behalf of such client, may
petition for a wit of habeas corpus to question the cause and
legality of such detention and request that the comm tting
court issue a wit for release. Each client eemrtted

pursaant—te—this—chapter shall receive a witten notice of the

right to petition for a wit of habeas corpus.

21
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(b) Aclient or his or her |egal guardian or
representatives or attorney may file a petition in the circuit
court in the county where the client is cormitted all eging
that the client is being unjustly denied a right or privilege
granted herein or that a procedure authorized herein is being
abused. Upon the filing of such a petition, the circuit court
shall have the authority to conduct a judicial inquiry and to
i ssue any appropriate order to correct an abuse of the
provi sions of this chapter

(10) TRANSPORTATI ON. - -

(a) The sheriff shall consult with the governing board
of the county as to the nobst appropriate and cost-effective

nmeans of transportation for forensic clients who have been

committed for treatnment or training. Such consultation shal
include, but is not linmted to, consideration of the cost to
the county of transportation perforned by sheriff's departrent
personnel as opposed to transportation performed by other
means and, if sheriff's departwent personnel are to be used
for transportation, the effect such use will have, if any, on
service delivery levels of the sheriff's road patrol. After
such consultation with the governing board of the county, the
sheriff shall determ ne the nost appropriate and
cost-effective nmeans of transportation for forensic clients
committed for treatnment or training

(b) The governing board of each county is authorized
to contract with private transport conpanies for the
transportation of such clients to and froma facility.

(c) Any conpany that transports a client pursuant to
this section is considered an i ndependent contractor and is
solely liable for the safe and dignified transportation of the
client. Any transport conpany that contracts with the

22
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1| governing board of a county for the transport of clients as

2| provided for in this section shall be insured and provide no
3| less than $100,000 in liability insurance with respect to the
4| transportation of the clients.

5 (d) Any conpany that contracts with a governing board
6| of a county to transport clients shall conply with the

7| applicable rules of the departnment or agency to ensure the

8| safety and dignity of the clients.

9 (11) LIABILITY FOR VI OLATI ONS. - - Any person who

10| violates or abuses any rights or privileges of a forensic

11| client in the custody of the department or agency which are
12| provided under this chapter shall be bythis—aet—s liable for
13| damages as determ ned by law. Any person who acts in good

14| faith in conplying with the provisions of this chapter aet is
15| immune fromcivil or crimnal liability for his or her actions
16| in connection with the adm ssion, diagnosis, treatnent,

17| training, or discharge of a client to or froma facility.

18| However, this subsection does not relieve any person from

19| liability if he or she is negligent.
20 Section 4. Subsections (1), (2), (3), (4), and (5) of
21| section 916.1075, Florida Statutes, are anmended to read:
22 916. 1075 Sexual m sconduct prohibited; reporting
23| required; penalties.--
24 (1) As used in this section, the term
25 (a) "Covered person" neans an“enpl oyee—-neludes—any
26 | patd——staff—renber, volunteer, or intern of the departnment or
27| agency; any person under contract with the departnment or
28| agency; and any person providing care or support to a forensic
29| client on behalf of the departnment, the agency, or their s
30| providers.
31 (b) "Sexual activity" neans:

23
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1. Fondling the genital area, groin, inner thighs,
buttocks, or breasts of a person.

2. The oral, anal, or vaginal penetration by or union
with the sexual organ of another or the anal or vagi na
penetrati on of another by any other object.

3. Intentionally touching in a |l ewd or |ascivious
manner the breasts, genitals, the genital area, or buttocks,
or the clothing covering them of a person, or forcing or
enticing a person to touch the perpetrator

4. Intentionally nmasturbating in the presence of
anot her person.

5. Intentionally exposing the genitals in a | ewd or
| asci vi ous manner in the presence of another person.

6. Intentionally comritting any other sexual act that
does not involve actual physical or sexual contact with the
victim including, but not linmted to, sadomasochi stic abuse,
sexual bestiality, or the simulation of any act involving
sexual activity in the presence of a victim

(c) "Sexual msconduct” nmeans any sexual activity

between a covered person an—enpteyee and a forensic client in

the custody of the departnent or agency, regardless of the

consent of the client. The term does not include an act done
for a bona fide nedical purpose or an internal search
conducted in the | awful performance of duty by a covered
person an—enployee.

(2) A covered person Ar—enpteyee who engages in sexua

m sconduct with a forensic client who resides in a civil or

forensic facility conmits a felony of the second degree,

puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084. Such person An—enpleyee may be found guilty of

24
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1| violating this subsection w thout having conmitted the crine

2| of sexual battery.

3 (3) The consent of a forensic the client to sexua

4| activity is not a defense to prosecution under this section

5 (4) This section does not apply to a covered person an
6| enpleyee who:

7 (a) Is legally married to the client; or

8 (b) Has no reason to believe that the person with whom
9| the covered person enpteyee engaged in sexual nisconduct is a
10| client receiving services as described in subsection (2).

11 (5) A covered person Ar—enpteyee who witnesses sexua
12| m sconduct, or who otherw se knows or has reasonable cause to
13| suspect that a person has engaged in sexual nisconduct, shal
14| imredi ately report the incident to the departnment's centra

15| abuse hotline and to the appropriate local |aw enforcenment

16| agency. The covered person Suweh—enpteyee shall al so prepare,
17| date, and sign an independent report that specifically

18| describes the nature of the sexual m sconduct, the |ocation

19| and tinme of the incident, and the persons involved. For an

20| allegation pertaining to a forensic client conmitted to the

21| departnent or agency, the covered person enpleyee shal

22| deliver the report directly to the departnent's or agency's

23| inspector general, as appropriate, or to the supervisor or

24| programdirector, who shall provide copies to the departnment's
25| or agency's is—responsibleforproviding—ecopies—tothe

26 | departwent—s inspector general. Fhe—inspector—genreral—shalt

27| rrrediately——conduet—an—appropriate—admnistrative

28| +rAvestigatieon—and—thereisproebablecausetobelievethat
29| sexual—m-sconduet—has—eeccurred—theinspector—genreral—shal-

30| mretifythe stateattorney—intheecirewit—inrwhiech—theinecident
31| eeecurred—
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1 Section 5. Section 916.1081, Florida Statutes, is

2| amended to read:

3 916. 1081 Escape from prograny penalty.--

4 (1) A forensic client who is A-defenrdant involuntarily
5[ committed to the department or agency, who is in the custody
6| of the departnment or agency, and wrder—the—prowvisiens—ef—this
7| ehapter who escapes or attenpts to escape froma civil or

8| forensic facility er—pregram commits a felony of the second

9| degree, punishable as provided in s. 775.082, s. 775.083, or
10| s. 775.084.

11 (2) A person who is involuntarily conmitted to the

12| departnent or the agency because of an active previous

13| sentence, who remains in the custody of the Departnent of

14| Corrections, and who escapes or attenpts to escape froma

15| facility or programof the Department of Corrections conmmits a
16| felony of the second degree, punishable as provided in s.

17| 944. 40.

18 Section 6. Subsection (1) and paragraph (b) of

19| subsection (2) of section 916.1085, Florida Statutes, are

20| anended to read:

21 916. 1085 Introduction or renmoval of certain articles
22| unlawful; penalty.--

23 (1)(a) Except as authorized by |aw or as specifically
24| authorized by the person in charge of a facility, it is

25| unlawful to introduce into or upon the grounds of any facility
26| under the supervision or control of the departnment or agency,
27| or to take or attenpt to take or send therefrom any of the
28| following articles, which are hereby declared to be contraband
29| for the purposes of this section:

30 1. Any intoxicating beverage or beverage which causes
31| or nmay cause an intoxicating effect;
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1 2. Any controlled substance as defined in chapter 893;
2 3. Any firearmor deadly weapon; or

3 4. Any other item as determ ned by the departnment or
4| the agency, and as designated by departwental rule or by—the
5| admntistrator—eof—anyfactHty—and—designrated by witten

6| institutional policies, to be hazardous to the wel fare of

7| clients patients or the operation of the facility.

8 (b) It is unlawful to transnit to, attenpt to transmt
9| to, or cause or attenpt to cause to be transnitted to or

10| received by any client of any facility under the supervision
11| or control of the departnent or agency any article or thing
12| declared by this section to be contraband, at any place that
13| whieh is outside of the grounds of such facility, except as
14| authorized by law or as specifically authorized by the person
15| in charge of such facility.

16 (2)

17 (b) These provisions shall be enforced by

18| institutional security personnel as defined in s. 916.106(12)
19| s—946-1066(16) or by a |l aw enforcenent officer as defined in
20| s. 943.10.
21 Section 7. Section 916.1091, Florida Statutes, is
22| anended to read:
23 916. 1091 Duties, functions, and powers of
24| institutional security personnel.--In case of energency, and
25| when necessary to provide protection and security to any
26| client, to the personnel, equipnrent, buildings, or grounds of
27| a departnment or agency facility, or to citizens in the
28| surrounding community, institutional security personnel nmay,
29| when authorized by the adm nistrator of the facility or her or
30| his designee when the adnministrator is not present, use a
31| chenical weapon against a patient housed in a forensic
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1| facility. However, such weapon shall be used only to the

2| extent necessary to provi de sueh protection and security.

3| Under no circunstances shall any sueh officer carry a chem ca
4| weapon on her or his person except during the period of the
5| emergency for which its use was authorized. All chenica

6| weapons shall be placed in secure storage when their use is
7| not authorized as provided in this section.

8 Section 8. Section 916.1093, Florida Statutes, is

9| anended to read:

10 916.1093 COperation and adninistration; rules.--

11 (1) The departnent or agency may is—autherizedto
12| enter into contracts and do such things as may be necessary
13| and incidental to assure conpliance with and to carry out the
14| provisions of this chapter in accordance with the stated

15| legislative intent.

16 (2) The departnent and agency are authorized has

17| autherty to adopt rules pursuant to ss. 120.536(1) and 120.54
18| to inmplenment the provisions of this chapter. Such rules nust
19| address the use of restraint and seclusion in forensic
20| facilities and nmust be consistent with recogni zed best
21| practices; prohibit inherently dangerous restraint or
22| seclusion procedures; establish limtations on the use and
23| duration of restraint and seclusion; establish neasures to
24| ensure the safety of clients and staff during an incident of
25| restraint or seclusion; establish procedures for staff to
26| follow before, during, and after incidents of restraint or
27| seclusion; establish professional qualifications of and
28| training for staff who may order or be engaged in the use of
29| restraint or seclusion; provide data-reporting and
30| data-collection procedures relating to the use of restraint
31
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1| and seclusion; and provide for the docunentation of the use of
2| restraint or seclusion in the client's facility record.

3 Section 9. Section 916.111, Florida Statutes, is

4| anmended to read:

5 916.111 Training of nmental health experts.--The

6| evaluation of defendants for conpetency to proceed or for

7| sanity at the time of the commission of the offense shall be
8| conducted in such a way as to ensure uniform application of

9| the criteria enunerated in Rules 3.210 and 3.216, Florida

10| Rules of Crimnal Procedure. The departnent shall devel op
11| and may contract with accredited institutions:

12 (1) To provide:

13 (a) A plan for training eemrunrity nmental health

14| professionals to performforensic evaluations and to

15| standardi ze the criteria and procedures to be used in these
16| eval uati ons;

17 (b) dinical protocols and procedures based upon the
18| criteria of Rules 3.210 and 3.216, Florida Rules of Crimina
19| Procedure; and

20 (c) Training for eewmrity nental health professionals
21| in the application of these protocols and procedures in

22| performng forensic evaluations and providing reports to the
23| courts; and

24 (2) To conpile and maintain the necessary information
25| for evaluating the success of this program including the

26| nunmber of persons trained, the cost of operating the program
27| and the effect on the quality of forensic evaluations as

28| nmeasured by appropriateness of adm ssions to state forensic
29| facilities and to conmunity-based care prograns.

30 Section 10. Section 916.115, Florida Statutes, is

31| anmended to read

29
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1 916. 115 Appoi ntnent of experts.--

2 (1) (&—Anrnuvatby—thedepartrent—shatl—previdethe

3 : : : : :

4| eompleted—approved—tralnngas—experts—

5 by The court shall #ay appoint no nore than three

6| experts to determ ne issues—ef the nental condition of a

7| defendant in a criminal case, including thetssues—of

8| conpetency to proceed, insanity, and involuntary

9| hespitalizatien—or placenent, _and treatnent. The experts Ar
10| expert may evaluate the defendant in jail or in another

11| appropriate local facility or in a facility of the Departnent
12| of Corrections.

13 (a)ée> To the extent possible, the anr appointed

14| experts expert shall have conpl eted forensic eval uator

15| training approved by the departnment and shall be either a

16| psychiatrist, licensed psychol ogist, or physician

17 (b) The departnment shall meintain and provide the

18| courts annually with a |list of available nmental health

19| professionals who have conpleted the approved training as
20| experts.
21 (2) Expert—witnesses—appointedbythecourt—to
22| evaluatethenental—econditionof a—defendantina—ecrimnal
23| ease—shall—beallowedreasonable feesforserviecesrenderedas
24 | evaldvaters—ef—conpetence—or—san-ty—andas—wtnesses—
25 &1+~ The court shall pay for any expert that it
26| appoints by court order, upon notion of counsel for the
27| defendant or the state or upon its own notion. If the defense
28| or the state retains an expert and waives the confidentiality
29| of the expert's report, the court may pay for no nore than two
30| additional experts appointed by court order. If an expert
31| appointed by the court upon notion of counsel for the

30
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def endant specifically to evaluate the conpetence of the

def endant to proceed al so addresses ia—his—erher—evaldation

i ssues related to sanity as an affirmative defense, the court

shall pay only for that portion of the expert's fees relating
to the evaluation on conpetency to proceed, and the bal ance of
the fees shall be chargeable to the defense.

(a2~ Pursuant to s. 29.006, the office of the public
def ender shall pay for any expert retained by the office.

(b)3— Pursuant to s. 29.005, the office of the state
attorney shall pay for any expert retained by the office and—
Netwi-thstanding—subparagraph—t——theoffiece—of the state
attoerney—shal-—pay for any expert whomthe office retains and
whom t he office noves the court to appoint in order to ensure
that the expert has access to the defendant.

(c)4— An expert retained by the defendant who is
represented by private counsel appointed under s. 27.5303
shall be paid by the Justice Adm nistrative Commi ssion.

(d)5—~ An expert retained by a defendant who is
i ndigent for costs as determned by the court and who is
represented by private counsel, other than private counse
appoi nted under s. 27.5303, on a fee or pro bono basis, or who
is representing hinself or herself, shall be paid by the
Justice Adm nistrative Comr ssion fromfunds specifically
appropriated for these expenses.

(e)fby State enployees shall be paid expenses pursuant
to s. 112.061.

(f)ée> The fees shall be taxed as costs in the case.

(g)€e In order for an expert to be paid for the
services rendered, the expert's report and testinony mnust

explicitly address each of the factors and follow the
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1| procedures set out in this chapter and in the Florida Rul es of
2| Criminal Procedure

3 Section 11. Subsections (1) and (2) of section 916.12
4| Florida Statutes, are anended to read

5 916.12 Mental conpetence to proceed.--

6 (1) A defendant is inconpetent to proceed within the
7| nmeaning of this chapter if the defendant does not have

8| sufficient present ability to consult with her or his | awer
9| with a reasonabl e degree of rational understanding or if the
10| defendant has no rational, as well as factual, understanding
11| of the proceedi ngs agai nst her or him

12 (2) Mental health experts appointed pursuant to s.

13| 916.115 An—expert shall first determ ne whether the defendant
14| persoen is nmentally ill and, if so, consider the factors

15| related to the issue of whether the defendant neets the

16| criteria for conpetence to proceed as described in subsection
17 | (1) —t+hat—+s—whether—thedefendant—has—suffelent—present

18| abiHty—teo——econsut—withcounrsel—wth—areasonabledegree—of
19| ratieonal—understanding—and—whether—the defendant—has—a
20| rational—as—weH—asfactual—understanding—ofthe pending
21| proceedings. A defendant nust be evaluated by no fewer than
22| two experts before the court comrits the defendant or takes
23| other action authorized by this chapter or the Florida Rules
24| of Crimnal Procedure, except if one expert finds that the
25| defendant is inconmpetent to proceed and the parties stipulate
26| to that finding, the court may comrt the defendant or take
27| other action authorized by this chapter or the rules wthout
28| further evaluation or hearing, or the court may appoint no
29| nore than two additional experts to evaluate the defendant.
30| Notwithstanding any stipulation by the state and the
31| defendant, the court may require a hearing with testinony from
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1| the expert or experts before ordering the comitnment of a

2| defendant.

3 Section 12. Section 916.13, Florida Statutes, is

4| anmended to read:

5 916.13 Involuntary conmtnent of defendant adjudicated
6| inconpetent.--

7 (1) Every defendant who is charged with a felony and
8| who is adjudicated inconpetent to proceed—pursuanrt—to—the

9| apptHeableHorida—Rules—of CrHmnal—Procedure~ nmay be

10| involuntarily committed for treatnment upon a finding by the
11| court of clear and convincing evidence that:

12 (a) The defendant is nentally ill and because of the
13| nental illness:

14 1. The defendant is manifestly incapable of surviving
15| alone or with the help of willing and responsible famly or
16| friends, including available alternative services, and,

17| without treatnent, the defendant is likely to suffer from
18| neglect or refuse to care for herself or hinmself and such

19| neglect or refusal poses a real and present threat of

20| substantial harmto the defendant's well-being; or ard

21 2. There is a substantial |ikelihood that in the near
22| future the defendant will inflict serious bodily harm on

23| herself or hinmself or another person, as evidenced by recent
24| behavi or causing, attenpting, or threatening such harm

25 (b) Al available, less restrictive treatnent

26| alternatives, including treatment in conmunity residentia

27| facilities or community inpatient or outpatient settings,

28| which woul d offer an opportunity for inprovenent of the

29| defendant's condition have been judged to be inappropriate;
30| and

31
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(c) There is a substantial probability that the nenta
illness causing the defendant's inconpetence will respond to
treatment and the defendant will regain conpetency to proceed
in the reasonably foreseeable future.

(2) A defendant who has been charged with a fel ony and

who has been adj udi cated i nconpetent to proceed due to nenta

illness, and who neets the criteria for involuntary comm tnent
to the departnment under the provisions of this chapter, may be
committed to the departnment, and the departnent shall retain
and treat the defendant. No later than 6 nmonths after the
date of admi ssion and e~ at the end of any period of extended
commitnment, or at any tine the adm nistrator or designee shal
have determnined that the defendant has regai ned conpetency to
proceed or no longer neets the criteria for continued
commitnment, the adm nistrator or designee shall file a report
with the court pursuant to the applicable Florida Rul es of
Criminal Procedure

Section 13. Section 916.145, Florida Statutes, is
amended to read:

916. 145 Adjudiecation—of—ineconpetency—due—to—rental
H-+nress+— Di snmissal of charges.--The charges agai nst any
def endant adj udi cated i nconpetent to proceed due to the
defendant's nental illness shall be dismssed w thout
prejudice to the state if the defendant renmins inconmpetent to
proceed 5 years after such determ nation, unless the court in
its order specifies its reasons for believing that the
defendant will beconme conpetent to proceed within the
foreseeable future and specifies the tine within which the
defendant is expected to becone conpetent to proceed. The

charges agai nst the defendant are di sm ssed w thout prejudice

34

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for CS for SB 2010
591-2181-06

1| to the state to refile the charges should the defendant be

2| declared conpetent to proceed in the future.

3 Section 14. Section 916.15, Florida Statutes, is

4| anmended to read:

5 916.15 Involuntary conmtnent of defendant adjudicated
6| not guilty by reason of insanity.--

7 (1) The determination of whether a defendant is not

8| quilty by reason of insanity shall be determined in accordance
9 with Rule 3.217, Florida Rules of Crininal Procedure.

10 (2) 8 A defendant who is acquitted of crimna

11| charges because of a finding of not guilty by reason of

12| insanity may be involuntarily conmitted pursuant to such

13| finding if the defendant is nentally ill and, because of the
14| illness, is manifestly dangerous to hinself or herself or

15| others.

16 (3) 2> Every defendant acquitted of crimnal charges

17| by reason of insanity and found to neet the criteria for

18| involuntary comitment may be conmitted and treated in

19| accordance with the provisions of this section and the

20| applicable Florida Rules of Crimnal Procedure. The

21| departnment shall adnmit a defendant so adjudicated to an

22| appropriate facility or programfor treatnent and shall retain
23| and treat such defendant. No later than 6 nonths after the

24| date of adm ssion, prior to the end of any period of extended
25| comitrment, or at any tine the adm nistrator or designee shal
26| have determ ned that the defendant no | onger neets the

27| criteria for continued comritment placenent, the administrator
28| or designee shall file a report with the court pursuant to the
29| applicable Florida Rules of Crimnal Procedure.

30 (463> In all proceedings under this section

31| subseetioen, both the defendant and the state shall have the
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right to a hearing before the comritting court. Evidence at
such hearing may be presented by the hospital adm nistrator or
the adm ni strator's designee as well as by the state and the
def endant. The defendant shall have the right to counsel at
any such hearing. In the event that a defendant is determ ned
to be indigent pursuant to s. 27.52, the public defender shal
represent the defendant. The parties shall have access to the
defendant's records at the treating facilities and may
i nterview or depose personnel who have had contact with the
defendant at the treating facilities.

Section 15. Section 916.16, Florida Statutes, is
amended to read:

916.16 Jurisdiction of conmitting court.--

(1) The committing court shall retain jurisdiction
over inA—the—ease—ef any defendant involuntarily conmmtted due

to a determ nation of inconpetency hespitatized—as—ineonpetent
to proceed due to a nental illness or beeause—of a finding of

not guilty by reason of insanity pursuant to this chapter. The
Ne—sueh def endant may not be rel eased except by order of the
committing court. An Fhe administrative hearing exam ner does
not shat+ have nre jurisdiction to determ ne issues of

continui ng conmm t ment hespitatizatien or rel ease of any
def endant involuntarily comrmitted admtted pursuant to this

chapter.
(2) The conmitting court shall retain jurisdiction in
the case of any defendant placed on conditional rel ease

pursuant to s. 916.17. Ne Such defendant nay not be rel eased

fromthe conditions of release except by order of the
committing court.
Section 16. Section 916.17, Florida Statutes, is
amended to read:
36
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1 916. 17 Conditional release.--

2 (1) Except for an inmate also currently serving a

3| prison sentence, Fhe—eomrtting—court—rayorder—a—conditional
4

5

6

7| treatwent— the comritting court may order a conditiona

8| release of any defendant in lieu of an involuntary comntnment
9| to a facility pursuant to s. 916.13 or s. 916. 15 based upon an
10| approved plan for providing appropriate outpatient care and
11| treatnent. Upon a recomrendati on that outpatient treatnent of
12| the defendant is appropriate, a witten plan for outpatient
13| treatnent, including recommendations fromqualified

14| professionals, nust be filed with the court, with copies to
15| all parties. Such a plan may al so be submitted by the

16| defendant and filed with the court with copies to all parties.
17| The plan shall include:

18 (a) Special provisions for residential care or

19| adequate supervision of the defendant.

20 (b) Provisions for outpatient nmental health services.
21 (c) |If appropriate, recommendations for auxiliary

22| services such as vocational training, educational services, or
23| special nedical care

24

25| In its order of conditional release, the court shall specify
26| the conditions of rel ease based upon the rel ease plan and

27| shall direct the appropriate agencies or persons to submt

28| periodic reports to the court regarding the defendant's

29| conpliance with the conditions of the release and progress in
30| treatnent, with copies to all parties.

31
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1 (2) Upon the filing of an affidavit or statenent under
2| oath by any person that the defendant has failed to conply

3| with the conditions of release, that the defendant's condition
4| has deteriorated to the point that inpatient care is required,
5| or that the release conditions should be nodified, the court

6| shall hold a hearing within 7 days after receipt of the

7| affidavit or statement under oath. After the hearing, the

8| court may nodify the rel ease conditions. The court may al so

9| order that the defendant be returned to the departnent if it
10| is found, after the appointnment and report of experts, that

11| the person neets the criteria for involuntary comm t ment under
12| s. 916.13 or s. 916.15 t+reatrent.

13 (3) If at any time it is determned after a hearing

14| that the defendant who has been conditionally rel eased under
15| subsection (1) no longer requires court-supervised foll owp

16| care, the court shall terminate its jurisdiction in the cause
17| and di scharge the defendant.

18 Section 17. Section 916.301, Florida Statutes, is

19| amended to read:

20 916. 301 Appoi ntnent of experts.--

21 (1) Al evaluations ordered by the court under this

22| part nust be conducted by qualified experts who have expertise
23| in evaluating persons with retardation or autism The agency
24| departwent shall nmmintain and provide the courts annually with
25| a list of available retardation and autism professionals who
26| are appropriately licensed and qualified to perform

27| eval uations of defendants alleged to be i nconpetent to proceed
28| due to retardation or autism The courts may use professionals
29| fromthis list when appointing experts and ordering

30| evaluations under this part fer—defendants—suspeeted—oef—being
31| retarded—or—autistie.
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(2) If a defendant's suspected nental condition is

retardation or autism the court shall appoint the foll ow ng:

(a)63> At least one, or at the request of any party,

two experts the—eoutrt—ray—appoint—one—additional—expert to

eval uat e the—defendant—Fhe—expert—appointed—by—thecourt—witH
evaldate whet her the defendant neets the definition of

retardation or autismand, if so, whether the defendant is
conpetent to proceed.
(b) 4 Fhedeveloprental—servieces—program-shal—seleet

A psychol ogi st sel ected by the agency who is |icensed or

authorized by law to practice in this state, with experience
in evaluating persons suspected of having retardation or
autism and a social service professional, with experience in
working with persons with retardati on or autism te—evalduate
the—defendant.
1. {&> The psychol ogi st shall eval uate whether the
def endant neets the definition of retardation or autism and
if so, whether the defendant is inconpetent to proceed due to
retardation or autism
2. by The social service professional shall provide a
soci al and devel opnental history of the defendant.
5—AH——evalvations—erdered by the—court—rust—bef+rom
gHaHHed—experts—with—experienrceth—evalvatirg—persons—with
ot .
(3) 6 The panrel—of experts may exanine the defendant
in jail, in another appropriate local facility, in a facility

of the Department of Corrections, or on an outpatient basis.
39
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1 (4) A Experts Expert—witresses appointed by the court
2| to evaluate the nental condition of a defendant in a crimna
3| case shall be allowed reasonable fees for services rendered as
4| evaluators and as witnesses, which shall be paid by the court.
5| State enpl oyees shall be paid expenses pursuant to s. 112.061.
6| The fees shall be taxed as costs in the case. In order for the
7| experts to be paid for the services rendered, the reports and
8| testinmony nmust explicitly address each of the factors and

9| follow the procedures set out in this chapter and in the

10| Florida Rules of Crimnal Procedure.

11 Section 18. Subsections (1) and (2) of section

12| 916.3012, Florida Statutes, are amended to read:

13 916. 3012 Mental conpetence to proceed. --

14 (1) A defendant whose suspected nmental condition is
15| retardation or autismis inconpetent to proceed within the

16| nmeaning of this chapter if the defendant does not have

17| sufficient present ability to consult with the defendant's

18| lawer with a reasonabl e degree of rational understanding or
19| if the defendant has no rational, as well as factual

20| understandi ng of the proceedi ngs agai nst the defendant.

21 (2) Fhe Experts in retardation or autism appointed
22| pursuant to s. 916.301, shall first consider whether the

23| defendant neets the definition of retardation or autism and
24| if so, consider the factors related to the issue of whether
25| the defendant neets the criteria for conpetence to proceed as
26| described in subsection(1):—t+hat—s—whether—thedefendant—has
27

28

29

30

31
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Section 19. Section 916.302, Florida Statutes, is
amended to read:

916.302 Involuntary commitment of defendant determ ned
to be inconpetent to proceed due—to—retardatien—or—autism --

(1) CRITERI A --Every defendant who is charged with a
felony and who is adjudi cated feunrd—te—be inconpetent to
proceed due to retardation or autism—pursuant—teo—this—ehapter
anrd—the—appHicableHorida—Rules—ef Cr-mnral—Procedure~ nay be

involuntarily committed for training upon a finding by the

court of clear and convincing evidence that:
(a) The defendant has retardation or autismis
retarded—er—avtistie;

(b) There is a substantial |ikelihood that in the near

future the defendant will inflict serious bodily harm on
hi rsel f or herself or another person, as evidenced by recent
behavi or causing, attenpting, or threatening such harm

(c) Al available, less restrictive alternatives,
i ncludi ng services provided in community residentia
facilities or other conmunity settings, which would offer an
opportunity for inprovenment of the condition have been judged
to be inappropriate; and

(d) There is a substantial probability that the
retardati on or autism causing the defendant's inconpetence
will respond to training and the defendant will regain
conpetency to proceed in the reasonably foreseeable future.

(2) ADM SSION TO A FACILITY.--

(a) A defendant who has been charged with a fel ony and

who is found to be inconpetent to proceed due to retardation

or autism and who neets the criteria for jnvoluntary

commitnment to the agency departwent under the provisions of

this chapter, shall be comritted to the agency departrent, and
41
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1| the agency departwent shall retain and provide appropriate

2| training for serve the defendant. No later than 6 nonths after
3| the date of admission or at the end of any period of extended
4| commtment or at any tinme the adm nistrator or designee shal
5| have determ ned that the defendant has regai ned conpetency to
6| proceed or no |l onger neets the criteria for continued

7| conmitnent, the administrator or designee shall file a report
8| with the court pursuant to this chapter and the applicable

9| Florida Rules of Crimnal Procedure.

10 (b) A defendant deternmined to be inconmpetent to

11| proceed due to retardation or autism may be ordered by a

12| circuit court into a forensic seeure facility designated by
13| the agency departrent for retarded or autistic defendants.

14 (c) The agency departrwent may transfer a defendant

15| from a designated forensic seetre facility to another

16| designated forensic seeure facility and nust notify the court
17| of the transfer within 30 days after the transfer is

18| conpl et ed.

19 (d) The agency departwent may not transfer a defendant
20| froma designated forensic seeure facility to a civil
21| nenseedure facility without first notifying the court, and al
22| parties, 30 days before the proposed transfer. If the court
23| objects to the proposed transfer te—a—noenrsecurefactHty, it
24| nmust send its witten objection to the agency departwent. The
25| agency departrenrt may transfer the defendant unless it
26| receives the witten objection fromthe court within 30 days
27| after the court's receipt of the notice of the proposed
28| transfer.
29 (3) PLACEMENT OF DUALLY DI AGNOSED DEFENDANTS. - -
30 (a) If a defendant is both retarded or autistic and
31| mentally ill, evaluations nust address which condition is
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1| primarily affecting the defendant's conpetency to proceed.

2| Referral of the defendant should be nade to a civil or

3| forensic the facility er—pregram nost appropriate to address
4| the synptons which are the cause of the defendant's

5| inconpetence.

6 (b) Transfer fromone civil or forensic facility e+

7| pregramto another civil or forensic facility erproegram my
8| occur when, in the departnent's and agency's judgnent, it is
9| in the defendant's best treatnent or training interests. The
10| departnent and agency shall submit an eval uati on and

11| justification for the transfer to the court. The court may

12| consult with an outside expert if necessary. Transfer will

13| require an anmended order fromthe conmitting court.

14 Section 20. Section 916.3025, Florida Statutes, is

15| amended to read:

16 916. 3025 Jurisdiction of conmitting court.--

17 (1) The conmitting court shall retain jurisdiction in
18| the case of any defendant found to be inconpetent to proceed
19| due to retardation or autism and ordered into a forensic
20| seewre facility designated by the agency departrent for
21| retarded or autistic defendants. A Ne defendant may not be
22| rel eased except by the order of the committing court. An
23| administrative hearing exam ner does not have jurisdiction to
24| deternine issues of continuing commitnent or rel ease of any
25| defendant involuntarily commtted pursuant to this chapter
26 (2) The conmitting court shall retain jurisdiction in
27| the case of any defendant placed on conditional release
28| pursuant to s. 916.304. Ne Such defendant may not be rel eased
29| fromthe conditions of release except by order of the
30| comitting court.
31
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(3) The conmmitting court shall consider a the petition

to involuntarily admt a defendant whose charges have been

dismi ssed to residential services provided by the agency

eharges—have—been—dism-ssed— and, when applicable, to continue

secure placenent of such person as provided in s. 916.303. The
committing court shall retain jurisdiction over such person so
Il ong as he or she remains in secure placenment or is on

conditional release as provided in s. 916.304. However, upon

request the court nmay transfer continuing jurisdiction to the

court in the circuit where the defendant resides. The

def endant _may not be rel eased froman order for secure

pl acenent except by order of the court.

Section 21. Section 916.303, Florida Statutes, is

amended to read:

916.303 Determ nation of inconpetency due to
retardation or autism dism ssal of charges.--

(1) The charges agai nst any defendant found to be
i nconpetent to proceed due to retardation or autismshall be
di smi ssed without prejudice to the state if the defendant
remai ns i nconpetent to proceed within a reasonable tine after
such determ nation, not to exceed 2 years, unless the court in
its order specifies its reasons for believing that the
defendant will beconme conpetent to proceed within the
foreseeable future and specifies the tine within which the
defendant is expected to becone conpetent to proceed. The
charges may be refiled by the state if against—the—defendant
are—di-sm-ssed—wthout—prefudicetothestatetorefitethe

eharges—should the defendant is be declared conpetent to
proceed in the future.
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1 (2)& |If the charges are disnissed and if the
2| defendant is considered to | ack sufficient capacity to give
3| express and inforned consent to a voluntary application for
4| services and | acks the basic survival and self-care skills to
5| provide for his or her well-being or is likely to physically
6| injure himself or herself or others if allowed to remain at
7| liberty, the agency departwent, the state attorney, or the
8| defendant's attorney shall #ay apply to the committing court
9| to involuntarily admt the defendant to residential services
10| pursuant to s. 393.11
11 ()b If the defendant is considered to need
12| involuntary residential services for reasons described in
13| subsection (2) wrder—s—393—3% and, further, there is a
14| substantial likelihood that the defendant will injure another
15| person or continues to present a danger of escape, and al
16| available less restrictive alternatives, including services in
17| community residential facilities or other conmunity settings,
18| which would offer an opportunity for inprovenent of the
19| condition have been judged to be inappropriate, then the
20| agency persen—or—entity—fiHngthepetition—under—s—393—11,
21| the state attorney, or the defendant's counsel may requests
22 | the—petitioning——comrssion—eor—the departrent—mray—alse
23| petitioen the committing court to continue the defendant's
24| placenent in a secure facility er—proegram pursuant to this
25| part seet+on. Any placenment so continued under this subsection
26| nust be defendant—inveoluntaribyr—adrtted—under—this—paragraph
27| shatH—have—his—er—her—status reviewed by the court at |east
28| annually at a hearing. The annual review and hearing shal
29| deterni ne whether the defendant continues to nmeet the criteria
30| described in this subsection fer—inveluntaryresidential
31| serwees and, if so, whether the defendant still requires
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1| involuntary placenent in a secure facility or program because
2| the—eeurt—findsthat thedefendant—istHikelyrtephysieatby

3| HAfure—eothers—as—speetfied+ns—393—11 and whether the

4| defendant is receiving adequate care, treatnent, habilitation
5| and rehabilitation, including psychotropic nedication and

6| behavioral programring. Notice of the annual review and

7| review hearing shall be given to the state attorney and te the
8| defendant's attorney. In no instance may a defendant's

9| placenent in a secure facility or program exceed the maxi mnum
10| sentence for the crinme for which the defendant was charged.
11 Section 22. Section 916.304, Florida Statutes, is

12| amended to read:

13 916.304 Conditional release.--

14 (1) Except for an inmate also currently serving a

15| prison sentence, the commtting court may order a conditiona
16| rel ease of any defendant who has been found to be inconpetent
17| to proceed due to retardation or autism based on an approved
18| plan for providing eeptinuiArg community-based training. The
19| committing crimnal court may order a conditional release of
20| any defendant to a civil facility in lieu of an involuntary
21| commitnment to a forensic facility pursuant to s. 916.302. Upon
22| a recomendati on that conmunity-based training for the
23| defendant is appropriate, a witten plan for conmunity-based
24| training, including reconmendations fromqualified
25| professionals, may be filed with the court, with copies to al
26| parties. Such a plan nay al so be submtted by the defendant
27| and filed with the court, with copies to all parties. The plan
28| nust shab+ i ncl ude:
29 (a) Special provisions for residential care and
30| adequate supervision of the defendant, including reconended
31| location of placenent.
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(b) Reconmendations for auxiliary services such as
vocational training, psychological training, educationa

services, |eisure services, and special nedical care

In its order of conditional release, the court shall specify
the conditions of rel ease based upon the rel ease plan and
shall direct the appropriate agencies or persons to submt
periodic reports to the courts regarding the defendant's
conpliance with the conditions of the rel ease and progress in
training, with copies to all parties.

(2) Upon the filing of an affidavit or statenent under
oath by any person that the defendant has failed to conply
with the conditions of release, that the defendant's condition
has deteriorated, or that the rel ease conditions should be
nodi fied, the court shall hold a hearing within 7 days after
recei pt of the affidavit or statement under oath. Wth notice

to the court and all parties, the agency nay detain a

defendant in a forensic facility until the hearing occurs.

After the hearing, the court nmay nodify the rel ease
conditions. The court may al so order that the defendant be

pl aced into nore appropriate prograns for further training or
may order the defendant to be comritted returned to a forensic
facility +aveluntary—+esidential—services—of the departrent if
it is found, after the appointnent and report of experts, that
the defendant neets the criteria for placenent in a forensic
facility +aveluntary—+esidential—servieces.

(3) If at any time it is determned after a hearing

that the defendant conditionally rel eased under subsection (1)

no | onger requires court-supervised followp care, the court
shall terminate its jurisdiction in the cause and di scharge
t he def endant.
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1 Section 23. Section 921.137, Florida Statutes, is

2| amended to read:

3 921.137 Inposition of the death sentence upon a

4| mentaby—retarded defendant with retardation prohibited.--

5 (1) As used in this section, the term"nenta

6| retardation" neans significantly subaverage genera

7| intellectual functioning existing concurrently with deficits

8| in adaptive behavior and nmani fested during the period from

9| conception to age 18. The term "significantly subaverage

10| general intellectual functioning," for the purpose of this

11| section, neans performance that is two or nore standard

12| deviations fromthe nmean score on a standardi zed intelligence
13| test specified in the rules of the Agency for Persons with

14| Disabilities Bepartrent—of—Chitdren—andFamty—Serviees. The
15| term "adaptive behavior," for the purpose of this definition
16| nmeans the effectiveness or degree with which an individua

17| nmeets the standards of personal independence and socia

18| responsibility expected of his or her age, cultural group, and
19| community. The Agency for Persons with Disabilities Bepartrent
20| ef—CGhitdren—andtFamty—Serwviees shall adopt rules to specify
21| the standardi zed intelligence tests as provided in this

22| subsection.

23 (2) A sentence of death may not be inposed upon a

24| defendant convicted of a capital felony if it is determned in
25| accordance with this section that the defendant has menta

26| retardation.

27 (3) A defendant charged with a capital felony who

28| intends to raise nental retardation as a bar to the death

29| sentence nust give notice of such intention in accordance with
30| the rules of court governing notices of intent to offer expert
31
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1| testinmony regarding mental health mitigation during the

2| penalty phase of a capital trial

3 (4) After a defendant who has given notice of his or

4| her intention to raise nental retardation as a bar to the

5| death sentence is convicted of a capital felony and an

6| advisory jury has returned a reconmended sentence of death,

7| the defendant may file a notion to determ ne whet her the

8| defendant has nmental retardation. Upon receipt of the notion
9| the court shall appoint two experts in the field of nenta

10| retardati on who shall evaluate the defendant and report their
11| findings to the court and all interested parties prior to the
12| final sentencing hearing. Notw thstanding s. 921.141 or s.

13| 921.142, the final sentencing hearing shall be held w thout a
14| jury. At the final sentencing hearing, the court shal

15| consider the findings of the court-appointed experts and

16| consider the findings of any other expert which is offered by
17| the state or the defense on the issue of whether the defendant
18| has mental retardation. If the court finds, by clear and

19| convi ncing evidence, that the defendant has nental retardation
20| as defined in subsection (1), the court may not inpose a

21| sentence of death and shall enter a witten order that sets
22| forth with specificity the findings in support of the

23| determ nation.

24 (5) |If a defendant waives his or her right to a

25| recomended sentence by an advisory jury follow ng a plea of
26| guilt or nolo contendere to a capital felony and adjudication
27| of guilt by the court, or following a jury finding of guilt of
28| a capital felony, upon acceptance of the waiver by the court,
29| a defendant who has given notice as required in subsection (3)
30| may file a notion for a determ nation of nental retardation
31

49
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for CS for SB 2010
591-2181-06

Upon granting the notion, the court shall proceed as provided
in subsection (4).

(6) If, following a recommendati on by an advisory jury
that the defendant be sentenced to |ife inprisonnent, the
state intends to request the court to order that the defendant
be sentenced to death, the state nmust informthe defendant of
such request if the defendant has notified the court of his or
her intent to raise nental retardation as a bar to the death
sentence. After receipt of the notice fromthe state, the
defendant may file a notion requesting a determination by the
court of whether the defendant has nmental retardation. Upon
granting the notion, the court shall proceed as provided in
subsection (4).

(7) The state may appeal, pursuant to s. 924.07, a
determination of nmental retardati on nade under subsection (4).

(8) This section does not apply to a defendant who was
sentenced to death prior to the effective date of this act.

Section 24. Paragraphs (d), (e), (g), and (h) of
subsection (1), subsections (2), (3), and (4), paragraph (b)
of subsection (5), and paragraph (a) of subsection (6) of
section 985.223, Florida Statutes, are anmended to read:

985. 223 I nconpetency in juvenile delinquency cases.--

(1) If, at any tine prior to or during a delinquency
case, the court has reason to believe that the child naned in
the petition may be inconpetent to proceed with the hearing,
the court on its own notion may, or on the notion of the
child' s attorney or state attorney nust, stay all proceedings
and order an evaluation of the child s nental condition.

(d) For inconpetency evaluations related to nenta
illness, the Departnent of Children and Fanily Services shal
mai ntain and annually provide the courts with a Iist of
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avail able nmental health professionals who have conpleted a
trai ni ng program approved by the Departnent of Children and
Fam |y Services to performthe eval uations.

(e) For inconpetency evaluations related to nenta
retardation or autism the court shall order the Adgency for
Persons with Disabilities Beveleprental—bisabiHties—Program
SFfee—within—thebPepartrent—ef—Chil dren—andtFamty—Services

to examine the child to determne if the child neets the

definition of "retardation" or "autism in s. 393.063 and, if
so, whether the child is conpetent to proceed with delinquency
proceedi ngs.

(g) Imediately upon the filing of the court order
finding a child inconpetent to proceed, the clerk of the court
shall notify the Departnment of Children and Family Services
and the Agency for Persons with Disabilities and fax or hand
deliver to the department and to the agency ef—Chitdren—and

Fami-by—Serviees a referral packet that whieh includes, at a
m ni mum the court order, the chargi ng docunents, the

petition, and the court-appointed evaluator's reports.
(h) After placenent of the child in the appropriate
setting, the Departnment of Children and Family Services in

consultation with the Agency for Persons with Disabilities, as

appropriate, nmust, within 30 days after placenent of the

Pepartrent—of—Chidren—and—Fam-ty—Serviees—places the child,
prepare and subnit to the court a treatnment or training plan

for the child' s restoration of conpetency. A copy of the
treatwent plan nust be served upon the child's attorney, the
state attorney, and the attorneys representing the Departnment
of Juvenile Justice.
(2) A child whe—s—+wentatby—iH—orretarded Wwho i s
adj udi cated i nconpetent to proceed, and who has committed a
51
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del i nquent act or violation of law, either of which would be a
felony if conmtted by an adult, nust be committed to the
Department of Children and Family Services for treatment or
training. A child who has been adj udicated i nconpetent to
proceed because of age or immturity, or for any reason other
than for nental illness or retardation or autism nust not be
committed to the departnment or to the Departnment of Children
and Fami |y Services for restoration-of-conpetency treatnent or
training services. For purposes of this section, a child who
has comm tted a delinquent act or violation of law, either of
whi ch woul d be a m sdenmeanor if committed by an adult, may not
be comritted to the departnment or to the Departnent of
Children and Fami |y Services for restoration-of-conpetency
treatment or training services.

(3) If the court finds that a child has nenta

illness, nental retardation, or autism ts—rentatby—+H—or
retarded and adj udi cates the child inconpetent to proceed, the

court nmust al so determ ne whether the child neets the criteria
for secure placenent. A child may be placed in a secure
facility or programif the court nmakes a finding by clear and
convi nci ng evi dence that:

(a) The child has nental illness is—wentatby—H- and

because of the nental illness; or the child has nenta

retardation or autism +s—rentaty+retarded and because of the

mental retardation or_ autism

1. The child is manifestly incapable of surviving with
the help of willing and responsible famly or friends,
i ncludi ng avail able alternative services, and w t hout
treatment or training the child is likely to either suffer

fromneglect or refuse to care for self, and such negl ect or
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1| refusal poses a real and present threat of substantial harmto
2| the child' s well-being; or

3 2. There is a substantial |ikelihood that in the near
4| future the child will inflict serious bodily harmon self or

5| others, as evidenced by recent behavi or causing, attenpting,

6| or threatening such harnm and

7 (b) Al available less restrictive alternatives,

8| including treatnent or training in community residentia

9| facilities or community settings which would offer an

10| opportunity for inprovenment of the child' s condition, are

11| i nappropriate.

12 (4) A child who is determned to have nental illness,
13| nental retardation, or autism be—rentatbyr—iH—oer—retarded, who
14| has been adj udicated i nconpetent to proceed, and who neets the
15| criteria set forth in subsection (3)- nust be commtted to the
16| Departnment of Children and Family Servicess- and receive

17| treatnent or training thebepartwent—ofChitdren—andtamty

18| Servieces—wrust—treat—or—tralnrtheehitd in a secure facility or
19| programthat whieh is the |least restrictive alternative

20| consistent with public safety. Any placenent of a child to a
21| secure residential program nmust be separate from adult

22| forensic progranms. |If the child attains conpetency, then

23| custody, case nmanagenent, and supervision of the child will be
24| transferred to the departnment in order to continue delinquency
25| proceedi ngs; however, the court retains authority to order the
26| Departnment of Children and Family Services to provide

27| continued treatnment or training to maintain conpetency.

28 (a) A child adjudicated i nconpetent due to nenta

29| retardation or autismnmay be ordered into a secure program or
30| facility designated by the Departnment of Children and Famly
31
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Servi ces for retarded children with nental retardation or

autism

(b) A child adjudicated i nconpetent due to nenta
illness may be ordered into a secure programor facility
desi gnated by the Departnent of Children and Fanmily Services
for nmentally ill children.

(c) Wienever a child is placed in a secure residentia
facility, the departnment will provide transportation to the
secure residential facility for adm ssion and fromthe secure
residential facility upon discharge.

(d) The purpose of the treatnment or training is the
restoration of the child' s conpetency to proceed.

(e) The service provider nust file a witten report
with the court pursuant to the applicable Florida Rul es of
Juvenil e Procedure not later than 6 nonths after the date of
commitrment, or at the end of any period of extended treatnent
or training, and at any tine the Departnment of Children and
Fam |y Services, through its service provider determ nes the
child has attained conpetency or no | onger neets the criteria
for secure placenent, or at such shorter intervals as ordered
by the court. A copy of a witten report evaluating the
child' s conpetency must be filed by the provider with the
court and with the state attorney, the child' s attorney, the
departnent, and the Departnent of Children and Fanily
Servi ces.

(5)

(b) Whenever the provider files a report with the
court informng the court that the child will never becone

conpetent to proceed, the Departnent of Children and Fanily

Services will develop a discharge plan for the child prior to
any hearing determ ning whether the child will ever becone
54
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conpetent to proceed and send t he—FheDBepartrwent—ofChildren
ard—Famry—Serviees—must—send—the proposed—discharge plan to

the court, the state attorney, the child' s attorney, and the
attorneys representing the Departnment of Juvenile Justice. The
provider will continue to provide services to the child unti
the court issues the order finding the child will never becone
conpetent to proceed.

(6)(a) If achild is determned to have nenta

illness, nental retardation, or autism bereptatly—iH—or
retarded and is found to be inconpetent to proceed but does

not nmeet the criteria set forth in subsection (3), the court
shall comrit the child to the Departnment of Children and

Fam |y Services and shall order the Departnent of Children and
Fam |y Services to provide appropriate treatnent and training
in the community. The purpose of the treatnment or training is
the restoration of the child' s conpetency to proceed.

Section 25. Paragraph (b) of subsection (14) of
section 287.057, Florida Statutes, is amended to read:

287.057 Procurement of commodities or contractua
services. - -

(14)

(b) Notwithstandi ng paragraph (a), the Departnment of
Children and Fami|ly Services may enter into agreenents, not to
exceed 20 years, with a private provider to finance, design
and construct a forensic treatnent facility, as defined in s.
916.106(10) s—916-—106{8), of at |east 200 beds and to operate
all aspects of daily operations within the forensic treatnent
facility. The selected contractor is authorized to sponsor the
i ssuance of tax-exenpt certificates of participation or other

securities to finance the project, and the state is authorized
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to enter into a | ease-purchase agreenent for the forensic
treatment facility. This paragraph expires July 1, 2006.

Section 26. Paragraph (r) of subsection (3) of section
408. 036, Florida Statutes, is amended to read:

408.036 Projects subject to review, exenptions.--

(3) EXEMPTIONS. --Upon request, the follow ng projects
are subject to exenption fromthe provisions of subsection
(L):

(r) For beds in state nmental health treatnent

facilities as defined in s. 394.455 eperated—under—s—
394-455(30) and state nmental health forensic facilities

operat ed under chapter 916 s—916—166(3}.
Section 27. Paragraph (a) of subsection (4) of section

943. 0585, Florida Statutes, is anended to read:

943. 0585 Court-ordered expunction of crimnal history
records.--The courts of this state have jurisdiction over
their own procedures, including the maintenance, expunction
and correction of judicial records containing crimnal history
information to the extent such procedures are not inconsistent
with the conditions, responsibilities, and duties established
by this section. Any court of conpetent jurisdiction may order
a crimnal justice agency to expunge the criminal history
record of a minor or an adult who conplies with the
requi renents of this section. The court shall not order a
crimnal justice agency to expunge a criminal history record
until the person seeking to expunge a crimnal history record
has applied for and received a certificate of eligibility for
expunction pursuant to subsection (2). A criminal history
record that relates to a violation of s. 393.135, s. 394. 4593,
s. 787.025, chapter 794, s. 796.03, s. 800.04, s. 817.034, s.
825. 1025, s. 827.071, chapter 839, s. 847.0133, s. 847.0135,
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s. 847.0145, s. 893.135, s. 916.1075, or a violation
enunerated in s. 907.041 may not be expunged, without regard
to whet her adjudication was withheld, if the defendant was
found guilty of or pled guilty or nolo contendere to the

of fense, or if the defendant, as a minor, was found to have
committed, or pled guilty or nolo contendere to comitting,
the offense as a delinquent act. The court nay only order
expunction of a criminal history record pertaining to one
arrest or one incident of alleged crimnal activity, except as
provided in this section. The court may, at its sole

di scretion, order the expunction of a crimnal history record
pertaining to nore than one arrest if the additional arrests
directly relate to the original arrest. If the court intends
to order the expunction of records pertaining to such
additional arrests, such intent nust be specified in the
order. A crimnal justice agency may not expunge any record
pertaining to such additional arrests if the order to expunge
does not articulate the intention of the court to expunge a
record pertaining to nore than one arrest. This section does
not prevent the court fromordering the expunction of only a
portion of a criminal history record pertaining to one arrest
or one incident of alleged crimnal activity. Notw thstandi ng
any law to the contrary, a crinmnal justice agency may conply
with laws, court orders, and official requests of other
jurisdictions relating to expunction, correction, or
confidential handling of crimnal history records or

i nformati on derived therefrom This section does not confer
any right to the expunction of any criminal history record,
and any request for expunction of a crimnal history record

may be denied at the sole discretion of the court.
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(4) EFFECT OF CRI M NAL HI STORY RECORD EXPUNCTI ON. - - Any
crimnal history record of a mnor or an adult which is
ordered expunged by a court of conpetent jurisdiction pursuant
to this section nust be physically destroyed or obliterated by
any crimnal justice agency having custody of such record,;
except that any criminal history record in the custody of the
departnment nust be retained in all cases. A crinminal history
record ordered expunged that is retained by the departnent is
confidential and exenpt fromthe provisions of s. 119.07(1)
and s. 24(a), Art. | of the State Constitution and not
avail abl e to any person or entity except upon order of a court
of conpetent jurisdiction. A crimnal justice agency may
retain a notation indicating conpliance with an order to
expunge.

(a) The person who is the subject of a crimna
hi story record that is expunged under this section or under
ot her provisions of law, including fornmer s. 893.14, fornmer s.
901. 33, and former s. 943.058, may lawfully deny or fail to
acknowl edge the arrests covered by the expunged record, except
when the subject of the record:

1. Is a candidate for enploynment with a crimna
justice agency;

2. |Is a defendant in a crimnal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.059;

4. |s a candidate for admi ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fanmily Services
or the Departnment of Juvenile Justice or to be enployed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnmentally
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di sabl ed, the aged, or the elderly as provided in s.

110. 1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4),
chapter 916 s—916—106{10—=and{13), s. 985.407, or chapter
400; or

6. |s seeking to be enployed or licensed by the
Department of Education, any district school board, any
uni versity | aboratory school, any charter school, any private
or parochial school, or any |ocal governnmental entity that
licenses child care facilities.

Section 28. Paragraph (a) of subsection (4) of section
943.059, Florida Statutes, is anended to read:

943.059 Court-ordered sealing of crimnal history
records.--The courts of this state shall continue to have
jurisdiction over their own procedures, including the
mai nt enance, sealing, and correction of judicial records
containing crimnal history information to the extent such
procedures are not inconsistent with the conditions,
responsibilities, and duties established by this section. Any
court of conpetent jurisdiction nay order a crimnal justice
agency to seal the crimnal history record of a minor or an
adult who conplies with the requirenments of this section. The
court shall not order a crimnal justice agency to seal a
crimnal history record until the person seeking to seal a
crimnal history record has applied for and received a
certificate of eligibility for sealing pursuant to subsection
(2). Acrimnal history record that relates to a violation of
s. 393.135, s. 394.4593, s. 787.025, chapter 794, s. 796.03,
s. 800.04, s. 817.034, s. 825.1025, s. 827.071, chapter 839,
s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135, s.

916. 1075, or a violation enunerated in s. 907.041 nmay not be
59
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1| sealed, without regard to whether adjudication was w thheld,
2| if the defendant was found guilty of or pled guilty or nolo

3| contendere to the offense, or if the defendant, as a mnor

41 was found to have comritted or pled guilty or nolo contendere
5|/ to committing the offense as a delinquent act. The court may
6| only order sealing of a crinmnal history record pertaining to
7| one arrest or one incident of alleged crimnal activity,

8| except as provided in this section. The court may, at its sole
9| discretion, order the sealing of a crimnal history record

10| pertaining to nore than one arrest if the additional arrests
11| directly relate to the original arrest. If the court intends
12| to order the sealing of records pertaining to such additiona
13| arrests, such intent nust be specified in the order. A

14| crimnal justice agency may not seal any record pertaining to
15| such additional arrests if the order to seal does not

16| articulate the intention of the court to seal records

17| pertaining to nore than one arrest. This section does not

18| prevent the court fromordering the sealing of only a portion
19| of a criminal history record pertaining to one arrest or one
20| incident of alleged crimnal activity. Notw thstanding any | aw
21| to the contrary, a crimnal justice agency nmay conply with
22| laws, court orders, and official requests of other
23| jurisdictions relating to sealing, correction, or confidentia
24| handling of crimnal history records or information derived
25| therefrom This section does not confer any right to the
26| sealing of any crimnal history record, and any request for
27| sealing a crimnal history record may be denied at the sole
28| discretion of the court.
29 (4) EFFECT OF CRIM NAL HI STORY RECORD SEALI NG --A
30| crimnal history record of a mnor or an adult which is
31| ordered sealed by a court of conpetent jurisdiction pursuant
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to this section is confidential and exenpt fromthe provisions
of s. 119.07(1) and s. 24(a), Art. | of the State Constitution
and is available only to the person who is the subject of the
record, to the subject's attorney, to crimnal justice
agencies for their respective crimnal justice purposes, or to
those entities set forth in subparagraphs (a)l., 4., 5., and
6. for their respective |icensing and enpl oyment purposes.

(a) The subject of a crimnal history record seal ed
under this section or under other provisions of [aw, including
former s. 893.14, former s. 901.33, and former s. 943. 058, my
lawfully deny or fail to acknowl edge the arrests covered by
the seal ed record, except when the subject of the record:

1. Is a candidate for enploynment with a crimna
justice agency;

2. |Is a defendant in a crimnal prosecution

3. Concurrently or subsequently petitions for relief
under this section or s. 943.0585;

4. |s a candidate for admi ssion to The Florida Bar

5. |Is seeking to be enployed or licensed by or to
contract with the Departnent of Children and Fanmily Services
or the Departnment of Juvenile Justice or to be enployed or
used by such contractor or licensee in a sensitive position
having direct contact with children, the devel opnmentally
di sabl ed, the aged, or the elderly as provided in s.

110. 1127(3), s. 393.063, s. 394.4572(1), s. 397.451, s.
402.302(3), s. 402.313(3), s. 409.175(2)(i), s. 415.102(4), s.
415.103, chapter 916 s—916-—166(10r—and{33), s. 985.407, or
chapter 400; or

6. |s seeking to be enployed or licensed by the
Department of Education, any district school board, any
uni versity | aboratory school, any charter school, any private
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or parochial school, or any |ocal governnmental entity that
licenses child care facilities.
Section 29. This act shall take effect upon becom ng a

| aw.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
CS/ SB 2010

- Clarifies that the intent of the Legislature is to
m nim ze and achieve a reduction in the use of restraint
and seclusion on civil and forensic conmtnent clients.
Del etes | anguage that it is the policy of the Legislature
that such neasures are only to be used in energencies in
response to i mm nent danger to the client or others
(however this Policy is set forth elsewhere in the bill
as applied to forensic clients).

- Clarifies that a drug used for restraint purposes is not
part of the standard treatnent regi men of an individua
di agnosed with a nental ill ness.

- Amends reporting protocol as it relates to sexua
m sconduct in a forensic facility.

- Del etes existing | aw (which had been restored in the
Committee Substitute by the Comrittee on Children and
Fam lies) requiring the inspector general to investigate
al | egati ons of sexual m sconduct in forensic facilities
i medi ately and notif% the local state attorney if there
is probable cause to believe such m sconduct has
occurred.

- Clarifies the requirements for rules adopted by the
departnment and agency for the inplenentation of the
provi si ons of Chapter 916. They must include rules
governing the use of restraint and secl usion which are
consistent with best practices and that provide for data
col l ecti on and docunmentation of the use of seclusion or
restraint in the client's facility record. Mandatory
reporting and docunmentation is elimnated fromthe
provi sions of the original bill

- Requires notification of all parties if the agency

detains a defendant in a forensic facility awaiting a
hearing on conditional rel ease conpliance.
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