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Fl ori da Senate - 2006 COWM TTEE ANMENDVENT

Bill No.

CS for SB 2012

Bar code 210912

CHAMBER ACTI ON
Senat e House

Comm WD

04/ 25/ 2006 09: 49 PM

The Comm

ttee on Judiciary (Baker) reconmended the follow ng

amendnment to amendment (974712):

Senate Anendnent (with title anendnent)

On page 83, line 13, through

page 108, line 17, delete those lines

and insert:

(5) NOTICE OF INJURY. --Deaths and serious injuries

that occur while an individual is restrained or in seclusion

or _where

it is reasonable to assune that the death or serious

infjury of an individual is a result of restraint or seclusion

occurring in facilities, prograns, or services that are

oper at ed,

licensed, or owned by the Agency for Health Care

Admini stration, the Agency for Persons with Disabilities, or

the Departnment of Children and Family Services shall be posted

on _a website maintained by the Agency for Health Care

Adm ni stration. No |later than the end of the first business

day followi ng receipt of the notice of death or serious injury

fromthe

Agency for Health Care Adm nistration, the Agency for
Persons with Disabilities, or the Departnent of Children and
1
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Fam |y Services, the Agency for Health Care Administration

shall post on the website that an incident occurred, the date

of the incident, and the nanme of the agency to which the death

or serious injury was reported. This posting shall be

accessi ble to the public.

(6) LIABILITY FOR VI OLATI ONS. - - Any person who vi ol ates
or abuses any rights or privileges of persons who are
devel opnental |y di sabl ed provided by this chapter is aet—shat
be |iable for danages as deternmined by |aw. Any person who
acts in good faith conmpliance with the provisions of this
chapter is aect—shatH—be immune fromcivil or crimna
liability for actions in connection with eval uation,
adm ssion, habilitative programm ng, education, treatnent, or
di scharge of a client. However, this section does shaH not
relieve any person fromliability if the stueh personis guilty
of negligence, nisfeasance, nonfeasance, or mal feasance.

(7) 6 NOTICE OF RICGHTS. --Each person with
devel opnental disabilities, if conpetent, or parent or |ega
guardi an of such person if the person is inconpetent, shal
promptly receive fromthe agency or the Departnent of
Education a witten copy of this act. Each person with
devel opnental disabilities able to conmprehend shall be
promptly infornmed, in the | anguage or other node of
conmuni cati on whi ch such person understands, of the above
| egal rights of persons with devel opnental disabilities.

(8) A~ RESI DENT GOVERNMENT. - - Each residential facility
providing services to clients who are desirous and capabl e of
participating shall initiate and devel op a program of resident
government to hear the views and represent the interests of
all clients served by the facility. The resident government
shal | be conposed of residents el ected by other residents,

2
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staff advisers skilled in the adm nistrati on of comunity

organi zations, and, at the option of the residentia

government, representatives of advocacy groups for persons

with devel opnental disabilities fromthe comunity =&

Section 30. Subsections (1), (2), (3), (4), and (5) of

section 393.135, Florida Statutes, are anended to read:

393. 135 Sexual m sconduct prohibited; reporting
requi red; penalties.--

(1) As used in this section, the term

(a) "Covered person" “Eapteyee™ includes any enpl oyee,
paid staff nmenber, volunteer, or intern of the agency e+r—the
departrent; any person under contract with the agency er—the

departrent; and any person providing care or support to a
client on behal f of the agency departrent or its providers.

(b) "Sexual activity" neans:

1. Fondling the genital area, groin, inner thighs,
buttocks, or breasts of a person

2. The oral, anal, or vagi nal penetration by or union
with the sexual organ of another or the anal or vagina
penetration of another by any other object.

3. Intentionally touching in a lewd or |ascivious
manner the breasts, genitals, the genital area, or buttocks,
or the clothing covering them of a person, or forcing or
enticing a person to touch the perpetrator

4. Intentionally masturbating in the presence of
anot her person.

5. Intentionally exposgng the genitals in a lewd or

12: 21 PM  04/19/06 s2012.ju20. 001
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| asci vi ous nmanner in the presence of another person

6. Intentionally conmitting any other sexual act that
does not involve actual physical or sexual contact with the
victim including, but not linmted to, sadomasochistic abuse,
sexual bestiality, or the sinmulation of any act involving
sexual activity in the presence of a victim

(c) "Sexual nisconduct" means any sexual activity

bet ween a covered person an—enptoyee and a client to whom a

covered person renders services, care, or support on behalf of

the agency or its providers, or between a covered person and

another client who lives in the sane hone as the client to

whom a covered person is rendering the services, care, or

support, regardl ess of the consent of the client. The term
does not include an act done for a bona fide medical purpose
or an internal search conducted in the | awful perfornmance of
duty by a covered person an—enployee.

(2) A covered person Anr—enptoeyee who engages in sexua
m sconduct with an individual with a devel opnental disability

who:

ta—+s—+na—the—custotdy—of—the—departrent—
(a)fb)y Resides in a residential facility, including
any conprehensive transitional education program

devel opnental disabilities serviees institution, foster care

facility, group honme facility, intermediate care facility for
t he devel opnental |y di sabl ed, or residential habilitation
center; or

(b)fey 1s eligible to receive Reeetves services from
the agency under this chapter afanty—careprogram

conmits a felony of the second degree, punishable as provided

ins. 775.082, s. 775.083, or s. 775.084. A covered person An
4
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efptoeyee may be found guilty of violating this subsection
wi t hout having committed the crine of sexual battery.
(3) The consent of the client to sexual activity is
not a defense to prosecution under this section.
(4) This section does not apply to a covered person af
efptoyee who-
ta is legally narried to the client—er
: I I PN
I . . . .

. . . . . _
(5) A covered person Anr—enptoyee who w tnesses sexua

m sconduct, or who ot herw se knows or has reasonabl e cause to

suspect that a person has engaged in sexual m sconduct, shal

i mediately report the incident to the departsrent—s centra

abuse hotline of the Departnment of Children and Fanmily

Services and to the appropriate |local |aw enforcenment agency.

The covered person Suech—enptoyee shall al so prepare, date, and

sign an independent report that specifically describes the
nature of the sexual misconduct, the |location and time of the

i nci dent, and the persons involved. The covered person

efptoyee shall deliver the report to the supervisor or program
director, who is responsible for providing copies to the
agency's local office and the agency's departrent—s i nspector
general . Fhe—inspector—generat——shat—imediately——conduet—an

Section 31. Section 393.15, Florida Statutes, is
amended to read:
393.15 Legislative intent; Community Resources

5
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Devel opnent Loan Program Fust—unt. --

(1) The Legislature finds and declares that the

devel opnent of community-based treatnment facilities for

persons with devel opnental disabilities who—are
developrrenta-y—disabted i s desirabl e and recomended and
shoul d be encouraged and fostered by the state. The

Legi sl ature further recogni zes that the devel opnent of such
facilities is financially difficult for private individuals,
due to initial expenditures required to adapt existing
structures to the special needs of such persons whe—are
devetoprenta-y—di-sabted who nay be served in conmmunity-based
foster care, group home, devetoeprentat—t+raining- and supported
enpl oyment prograns. Therefore, t+—s—the—+ntent—of the

Legislature intends that the agency by—this—aet—te devel op and
adm ni ster a | oan program trust—Fund to provi de support and

encour agenent in the establishnent of comunity-based foster

care, group hone, devetoprental—t+raintng- and supported

enpl oyment prograns for persons with devel opnent al

disabilities who—are—developrentaty—disablted.

(2)3)y There is created a Comrunity Resources
Devel opnent Loan Programin Fust—urt—n—the—State—TFreasury

teo—be—used—by the agency for the purpose of granting loans to

eligible prograns for the initial costs of devel opment of the

programs. In order to be eligible for the program a foster

horme, group hone, or supported enpl oynent program must:

(a) Serve persons with devel opnental disabilities;

(b) Be a nonprofit corporation, partnership, or sole
6
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proprietorship; and

(c) Be toans—shatt—bermade—onty—to—thosefaecitities
whi-eh—a+re in conpliance with the zoning regul ations of the

[ ocal conmunity.
(3) Loans may be nmade to pay for the costs of

devel opnent and wmay—+netude structural nodification, the

purchase of equiprment and fire and safety devices,
preoperational staff training, and the purchase of insurance.
Such costs may shat- not include the actual construction of a

facility and may not be in lieu of paynent for maintenance,

client services, or care provided.

(4) The agency may grant to an eligible programa

| unp-sumloan in one paynent not to exceed the cost te—the
program of providing 2 nmonths' services, care, or naintenance
to each person who is devel opnentally disabled to be placed in
t he program by the agency, or the actual cost of firesafety
renovations to a facility required by the state, whichever is
greater. toans—granted—toproegrans—shatH—not—be—+itntHeuv—-of
stantd—sepatate—and—di-stinet—

(5) The agency shall adopt rul es;—as—proevided—n
chapter—126,- to deternmine the criteria standards under which a

program shall be eligible to receive a | oan as—previded—in
this—seet+on and the net hodol ogy eriteria for the equitable

al l ocation of loan trust funds when eligible applications
exceed the funds avail abl e.

(B6) 5> Any loan granted by the agency under this
section shall be repaid by the programwithin 5 years and the

ampunt _paid shall be deposited into the agency's

Admi ni strative Trust Fund. Moneys repaid shall be used to fund

new | oans. A programthat operates as a nonprofit corporation
7
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neeting the requirenments of s. 501(c)(3) of the Interna
Revenue Code, and that seeks forgiveness of its |oan shal
submt to the agency an annual & statenent setting forth the
service it has provided during the year together with such
other information as the agency by rule shall require, and,
upon approval of each such annual statenent, the agency may
shat forgive up to 20 percent of the principal of any such
| oan granted after—3une—36—31945.

(N6 1If any programthat has received a | oan under
this section ceases to accept, or provide care, services, or
mai nt enance to persons placed in the programby the
department, or if such programfiles papers of bankruptcy, at
that point in time the |oan shall becone an interest-bearing
loan at the rate of 5 percent per annumon the entire anpunt
of the initial loan which shall be repaid within a 1-year
period fromthe date on which the program ceases to provide
care, services, or maintenance, or files papers in bankruptcy,
and the anpunt of the |oan due plus interest shall constitute
alien in favor of the state against all real and persona
property of the program The lien shall be perfected by the
appropriate officer of the agency by executing and
acknow edgi ng a statement of the name of the program and the
amount due on the | oan and a copy of the prom ssory note,
whi ch shall be recorded by the agency with the clerk of the
circuit court in the county wherein the programis |located. If
the program has filed a petition for bankruptcy, the agency
shall file and enforce the lien in the bankruptcy proceedi ngs.
O herwi se, the Iien shall be enforced in the manner provided
ins. 85.011. Al funds received by the agency fromthe
enforcenent of the lien shall be deposited in the agency's

Adm ni strative ©Gormunt-ty—Resourees—Dbevetoprent Trust Fund and
8
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used to fund new | oans.

Section 32. Section 393.17, Florida Statutes, is
amended to read:

393.17 Behavioral prograns; certification of behavior
anal ysts. - -

(1) The agency may establish a certification process

for behavioral analysts in order to ensure that only qualified

enpl oyees and service providers provide behavioral analysis

services to clients. The procedures nust be established by

rule and nmust include criteria for scope of practice,

qualifications for certification, including training and

testing requirenents, continuing education requirenents for

ongoi ng certification, and standards of perfornmance. The

procedures nust also include decertification procedures that

may be used to determ ne whether an individual continues to

neet the qualifications for certification or the professiona

performance standards and, if not, the procedures necessary to

decertify an enpl oyee or service provider

(2) The agency nay recognize the certification of
behavi or anal ysts awarded by a nonprofit corporation that

adheres to the natural standards for professiona

credentialing boards and whose mission is to nmeet professiona

credentialing needs identified by behavior anal ysts, state
governments, and consuners of behavior anal ysis services and
whose work has the support of the Association for Behavior

Anal ysis International. The certification procedure recognized

by the agency must undergo requl ar psychonetric review and

val i dation, pursuant to a job analysis survey of the

pr of essi on _and standards established by content experts in the

field.

Section 33. Section 393.18, Florida Statutes, is
9
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393.18 Conprehensive transitional education

program --A conprehensive transition education programis a

group of jointly operating centers or units, the collective

pur pose of which is to provide a sequential series of

educational care, training, treatnment, habilitation, and

rehabilitation services to persons who have devel opnenta

disabilities and who have severe or npderate nal adaptive

behavi ors. However, this section does not require such

prograns to provide services only to persons wth

devel opnental disabilities. Al such services shall be

temporary in nature and delivered in a structured residentia

setting, having the prinmary goal of incorporating the

principle of self-determnation in establishing pernmanent

residence for persons with nal adapti ve behaviors in facilities

that are not associated with the conprehensive transitiona

educati on program The staff shall include psychol ogi sts and

teachers who shall be available to provide services in each

conponent center _or _unit of the program The psychol ogi sts

shall be individuals who are licensed in this state and

certified as behavior analysts in this state or individuals

who are certified as behavior analysts pursuant to s. 393.17.

(1) Conprehensive transitional education prograns

shall include a nmininmumof two conponent centers or units, one

of which shall be an intensive treatnment and educati ona

center or a transitional training and educational center

whi ch provides services to persons with nmal adaptive behaviors

in the follow ng sequential order

(a) Intensive treatnment and educational center.--This

conponent is a self-contained residential unit providing

i ntensi ve psychol ogi cal and educati onal programm ng for
10
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persons with severe mal adapti ve behavi ors, whose behaviors

preclude placenent in a |less-restrictive environment due to

the threat of danger or injury to thenselves or others.

(b) Transitional training and educationa

center.--This conponent is a residential unit for persons wth

noder at e nmal adapti ve behaviors, providing concentrated

psychol ogi cal and educati onal progranm ng that enphasi zes a

transition toward a | ess-restrictive environnent.

(c) Community transition residence.--This conponent is

a residential center providing educational progranms and any

support services, training, and care that are needed to assi st

persons with nml adapti ve behaviors to avoid regression to nore

restrictive environnents, while preparing themfor nore

i ndependent living. Continuous-shift staff shall be required

for this conponent.

(d) Alternative living center.--This conponent is a

residential unit providing an educational and famly living

environnent for persons with nal adapti ve behaviors in a

noderately unrestricted setting. Residential staff shall be

required for this conponent.

(e) Independent living education center.--This

conponent is a facility providing a famly living environnent

for persons with nml adapti ve behaviors in a largely

unrestricted setting and includes educati on and nonitoring

that is appropriate to support the devel opnent of independent

living skills.

(2) Components of a conprehensive transitiona

education programare subject to the |license issued under s.

393. 067 to a conprehensive transitional education program and

may be | ocated on a single site or nultiple sites.

(3) Conprehensive transitional education prograns
11
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shal | devel op individual education plans for each person with

nal adapti ve behaviors who receives services fromthe program

Each i ndivi dual education plan shall be devel oped in

accordance with the criteria specified in 20 U.S.C. ss. 401 et

seqg., and 34 C.F. R part 300.

(4) The total nunber of persons with nal adaptive

behavi ors bei ng provi ded services in a conprehensive

transitional education programnmay not in any instance exceed

120 residents.

Section 34. Section 393.23, Florida Statutes, is
created to read

393.23 Devel opnental disabilities institutions; trust

accounts.--All receipts fromthe operation of canteens,

vendi ng machi nes, hobby shops, sheltered workshops, activity

centers, farm ng projects, and other like activities operated

in a devel opnental disabilities institution, and nobneys

donated to the institution, nust be deposited in a trust

account _in any bank, credit union, or savings and | oan

associ ation authorized by the State Treasury as a qualified

depositor to do business in this state, if the npbneys are

avai | abl e on _demand.

(1) Moneys in the trust account nust be expended for

the benefit, education, and welfare of clients. However, if

specified, noneys that are donated to the institution nust be

expended in accordance with the intentions of the donor. Trust

account nmoney nmay not be used for the benefit of enpl oyees of

t he agency, or to pay the wages of such enpl oyees. The welfare

of the clients includes the expenditure of funds for the

purchase of itens for resale at canteens or vendi ng machi nes,

and for the establishnment of, nmintenance of, and operation of

cant eens, hobby shops, recreational or entertainment
12
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facilities, sheltered workshops, activity centers, farm ng

projects, or other like facilities or prograns established at

the institutions for the benefit of clients.

(2) The institution may invest, in the nmnner

aut horized by law for fiduciaries, any noney in a trust

account which is not necessary for imedi ate use. The interest

earned and other increnents derived fromthe investnents of

t he nmobney nust be deposited into the trust account for the

benefit of clients.

(3) The accounting systemof an institution nust

account separately for revenues and expenses for each

activity. The institution shall reconcile the trust account to

the institution's accounting system and check registers and to

t he accounting systemof the Chief Financial Oficer

(4) Al sales taxes collected by the institution as a

result of sales shall be deposited into the trust account and

remtted to the Departnent of Revenue.

(5) Funds shall be expended in accordance with

requi rements and gui delines established by the Chief Financia

Oficer.

Section 35. Section 393.501, Florida Statutes, is
amended to read:

393.501 Rul enaki ng. - -

(1) The agency may shaH adopt rules pursuant to s.

120.54 to carry out its statutory duties the—provisions—of
thi-s—chapter
(2) Such rules shall address the nunber of facilities
on a single Lot pareet or on adjacent |ots parcets—of—tant-
. Hon—f 4 . E £ oot
developrent—and—+tevel—oef—eare. | n adopting rules, an

alternative living center and an i ndependent living education
13
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center, as described in s. 393.18, shall be subject to the

provisions of s. 419.001, except that such centers shall be

exenpt _fromthe 1,000-foot-radius requirenent of s. 419.001(2)

(a) The centers are located on a site zoned in a

manner _that permts all the conponents of a conprehensive

transition education center to be |located on the site; or

(b) There are no npore than three such centers within a

radi us of 1,000 feet.

Section 36. Section 394.453, Florida Statutes, is
amended to read:

394.453 Legislative intent.--It is the intent of the
Legi slature to authorize and direct the Department of Children
and Famly Services to evaluate, research, plan, and reconmrend
to the Governor and the Legislature prograns designed to
reduce the occurrence, severity, duration, and disabling
aspects of mental, enotional, and behavioral disorders. It is
the intent of the Legislature that treatnent progranms for such
di sorders shall include, but not be linmted to, conprehensive
heal th, social, educational, and rehabilitative services to
persons requiring intensive short-term and continued treatnent
in order to encourage themto assune responsibility for their
treatment and recovery. It is intended that such persons be
provided with energency service and tenporary detention for
eval uati on when required; that they be adnmtted to treatnent
facilities on a voluntary basis when extended or continuing
care i s needed and unavailable in the comunity; that
i nvol untary placement be provided only when expert eval uation
determ nes that it is necessary; that any involuntary
treatment or exam nation be acconplished in a setting which is
clinically appropriate and nost likely to facilitate the

14
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person's return to the comunity as soon as possible; and that
i ndi vidual dignity and human rights be guaranteed to al
persons who are adnitted to nental health facilities or who
are being held under s. 394.463. It is the further intent of
the Legislature that the | east restrictive neans of
i ntervention be enpl oyed based on the individual needs of each
person, within the scope of available services. It is the

policy of this state that the use of restraint and secl usion

on clients is justified only as an energency safety neasure to

be used in response to inmnent danger to the client or

others. It is, therefore, the intent of the Legislature to

achi eve an ongoi ng reduction in the use of restraint and

seclusion in prograns and facilities serving persons wth

nental ill ness.

Section 37. Present subsections (28) through (33) of
section 394.455, Florida Statutes, are redesignated as
subsections (30) through (35), respectively, and new
subsections (28) and (29) are added to that section, to read:

394.455 Definitions.--As used in this part, unless the
context clearly requires otherwi se, the term

(28)(a) "Restraint" neans a physical device, nethod,

or drug used to control behavior. A physical restraint is any

manual _net hod or physical or nmechanical device, naterial, or

equi pnment _attached or adjacent to the individual's body so

that he or she cannot easily renove the restraint and which

restricts freedomof nmovenent or nornmal access to one's body.

(b) A drug used as a restraint is a nedication used to

control the person's behavior or to restrict his or her

freedom of novenent. Physically holding a person during a

procedure to forcibly adnmi ni ster psychotropic nedication is a

physi cal restraint.

15
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(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages, supportive body bands, or other physical holding

when necessary for routine physical exaninations and tests; or

for purposes of orthopedic, surgical, or other simlar nedica

treatnent; when used to provide support for the achi evenent of

functional body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(29) "Seclusion" neans the physical segregation of a

person in any fashion or involuntary isolation of a person in

a roomor area fromwhich the person is prevented from

| eaving. The prevention nay be by physical barrier or by a

staff nmenber who is acting in a nmanner, or who is physically

situated, so as to prevent the person fromleaving the roomor

area. For purposes of this chapter, the term does not nean

isolation due to a person's nedical condition or synptons.

Section 38. Paragraph (b) of subsection (5) of section
394.457, Florida Statutes, is anended to read:

394. 457 Operation and adninistration.--

(5) RULES. --

(b) The departnent shall adopt rul es necessary for the
i mpl enent ati on and adni ni stration of the provisions of this
part, and a program subject to the provisions of this part
shall not be permitted to operate unless rules designed to
ensure the protection of the health, safety, and wel fare of
the patients treated through such program have been adopt ed.

Rul es adopted under this subsection nust include provisions

governing the use of restraint and seclusion which are

consi stent with recogni zed best practices and professiona

judgnment; prohibit inherently dangerous restraint or seclusion

procedures; establish limtations on the use and duration of
16
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restraint and seclusion; establish neasures to ensure the

safety of program participants and staff during an incident of

restraint or seclusion; establish procedures for staff to

follow before, during, and after incidents of restraint or

secl usi on; establish professional qualifications of and

training for staff who may order or be engaged in the use of

restraint or seclusion; and establish mandatory reporting,

data-col l ection, and data-di ssenm nati on procedures and

requi renents. Rul es adopted under this subsection nmust require

that each instance of the use of restraint or seclusion be

docunented in the record of the patient.

Section 39. Present paragraph (f) of subsection (5) of
section 394.459, Florida Statutes, is redesignated as
par agraph (g), and a new paragraph (f) is added to that
subsection, to read

394. 459 Rights of patients.--

(5) COVMUNI CATI ON, ABUSE REPORTI NG AND VISITS. --

(f) Deaths and serious injuries that occur while an

individual is restrained or in seclusion or where it is

reasonabl e to assune that the death or serious injury of an

individual is a result of restraint or seclusion occurring in

facilities, programs, or services that are operated, licensed,

or owned by the Agency for Health Care Administration, the

Agency for Persons with Disabilities, or the Departnent of

Children and Famly Services shall be posted on a website

nmai nt ai ned by the Agency for Health Care Adm nistration. No

later than the end of the first business day follow ng receipt

of the notice of death or serious injury fromthe Agency for

Health Care Adm nistration, the Agency for Persons wth

Disabilities, or the Departnment of Children and Famly

Services, the Agency for Health Care Adm nistration shall post
17
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on the website that an incident occurred, the date of the

incident, and the nane of the agency to which the death or

serious injury was reported. This posting shall be accessible

to the public.

Section 40. Paragraph (g) is added to subsection (1)
of section 394.879, Florida Statutes, to read:

394.879 Rules; enforcenent.--

(1) The departnent, in consultation with the agency,
shal | adopt rules pursuant to ss. 120.536(1) and 120.54 to
i mpl enent the provisions of this chapter, including, at a
m ni mum rul es providing standards to ensure that:

(g) The use of restraint and seclusion is consistent

with recogni zed best practices and professional judgnment; that

i nherently dangerous restraint or seclusion procedures are

prohibited; that linmtations are established on the use and

duration of restraint and seclusion; that neasures are

established to ensure the safety of program participants and

staff during an incident of restraint or seclusion; that

procedures are created for staff to follow before, during, and

after incidents of restraint or seclusion; that professiona

qualifications and training are established for staff who may

order or be engaged in the use of restraint or seclusion; and

t hat nmandatory reporting, data-collection, and

dat a- di ssemi nati on procedures and requirenents are instituted.

Rul es adopted under this section nust require that any

instance of the use of restraint or seclusion shall be

docunented in the record of the client.

Section 41. Subsection (9) of section 397.405, Florida
Statutes, is anended to read

397.405 Exenptions fromlicensure.--The follow ng are
exenpt fromthe |licensing provagions of this chapter
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(9) Facilities licensed under chapter 393 which s—

393-0663—that, in addition to providing services to persons

with developnental disabilities who—are—devetoprentatty
thsabled—as—defined—thereirn, al so provide services to persons

devel opnental ly at risk as a consequence of exposure to

al cohol or other legal or illegal drugs while in utero.

The exenmptions fromlicensure in this section do not apply to
any service provider that receives an appropriation, grant, or
contract fromthe state to operate as a service provider as
defined in this chapter or to any substance abuse program
regul ated pursuant to s. 397.406. Furthernore, this chapter
may not be construed to linmt the practice of a physician

i censed under chapter 458 or chapter 459, a psychol ogi st

i censed under chapter 490, or a psychotherapist |icensed
under chapter 491 who provi des substance abuse treatnent, so

| ong as the physician, psychol ogi st, or psychot herapi st does
not represent to the public that he or she is a |licensed
service provider and does not provide services to clients
pursuant to part V of this chapter. Failure to conply with any
requi renment necessary to maintain an exenpt status under this
section is a msdenmeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083.

Section 42. Subsection (13) of section 400. 419,
Florida Statutes, is amended to read:

400. 419 Violations; inposition of adm nistrative
fines; grounds.--

(13) The agency shall devel op and di ssemi nate an
annual list of all facilities sanctioned or fined $5,000 or
nore for violations of state standards, the nunber and cl ass
of violations involved, the pegglties i nposed, and the current
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status of cases. The list shall be disseni nated, at no charge,
to the Department of Elderly Affairs, the Departnent of

Heal th, the Departnent of Children and Fam |y Services, the

Agency for Persons with Disabilities, the area agencies on
agi ng, the Florida Statew de Advocacy Council, and the state
and | ocal ombudsman councils. The Departnent of Children and
Fam |y Services shall dissemnate the list to service
provi ders under contract to the department who are responsible
for referring persons to a facility for residency. The agency
may charge a fee commensurate with the cost of printing and
postage to other interested parties requesting a copy of this
l[ist.

Section 43. Section 400.960, Florida Statutes, is
amended to read:

400.960 Definitions.--As used in this part, the term

(1) "Active treatnent" means the provision of services
by an interdisciplinary team which are necessary to nmaxim ze a
client's individual independence or prevent regression or |o0ss
of functional status.

(2) "Agency" means the Agency for Health Care
Admi ni stration.

(3) "Autism or "autistic disorder" has the sane

neaning as in s. 393.063. #feahRs—apervastve—nedrotogteaty

(4) "Cerebral palsy" has the sane neaning as in s.
20
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393. 063. reanrs—a—group—of—di-sabHRg—Syrptors—of—extended

(5) "dient" neans any person determ ned by the Agency

for Persons with Disabilities departsrent to be eligible for

devel opnent al servi ces.

Famt+y—Services—
(6) 8y "Developnental disability" has the sane neani ng
as in s. 393.063 means—a—disorder—or—syntrore—that—+s

(7)9y "Direct service provider" neans a person 18
years of age or older who has direct contact wth individuals
wi th devel opnental disabilities and who is unrelated to the

i ndividuals with devel opmental disabilities.

: Lo : :

, Con : '

. . . . Dy : et
21
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. . . . . . i
L : I L  h _

: o : : : :
petsens—urder—ehapter—394—
(8)t+2)y "Internediate care facility for the
devel opnental |y di sabl ed" neans a residential facility
i censed and certified in accordance with state [aw, and
certified by the Federal Governnment, pursuant to the Socia
Security Act, as a provider of Medicaid services to persons

with devel opnental disabilities whe—are—devetoprentaty
th-sabled.

(9) 33> "Prader-WIli syndrome" has the same neani ng
as in s. 393.063. neans—an—itnhertted—cond-tion—typiriiedby

(10)(a) "Restraint" nmeans a physical device, nethod,

or drug used to control behavior. A physical restraint is any

manual net hod or physical or nechanical device, material, or

equi pment _attached or adjacent to the individual's body so

that he or she cannot easily renpve the restraint and which

restricts freedomof novenment or nornml access to one's body.

(b) A drug used as a restraint is a nedication used to

control the person's behavior or to restrict his or her

freedom of novenent. Physically holding a person during a

procedure to forcibly adni nister psychotropic nedication is a
22
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physi cal restraint.

(c) Restraint does not include physical devices, such

as orthopedically prescribed appliances, surgical dressings

and bandages, supportive body bands, or other physical holding

when necessary for routine physical exani nations and tests;

for purposes of orthopedic, surgical, or other sinilar nedica

treatnent; when used to provide support for the achi evenent of

functi onal body position or proper bal ance; or when used to

protect a person fromfalling out of bed.

(1) {4 "Retardation" has the sane nmeaning as in s.
393. 063. rmeanrs—stghi-Heanty—subaverage—genera—nteHeetual

(12) "Seclusion" neans the physical segregation of a

person in any fashion or the involuntary isolation of a person

in a roomor area fromwhich the person is prevented from

| eaving. The prevention nay be by physical barrier or by a

staff nmenber who is acting in a nmanner, or who is physically

situated, so as to prevent the person fromleaving the roomor

area. For purposes of this part, the term does not nean

isolation due to a person's nedical condition or synptons.

(13)35) "Spina bifida" has the sanme neaning as in s.
23
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393. 063 means—a—tredical—daghosts—of—spirra—bifda—eyst+ea—or
myretoerentngocete.

Section 44. Subsection (2) of section 400.967, Florida
Statutes, is anmended to read:

400. 967 Rules and classification of deficiencies.--

(2) Pursuant to the intention of the Legislature, the
agency, in consultation with the Agency for Persons with
Disabilities Bepartrwent—of—Chitdren—andtamty—Serviees and
the Departnent of Elderly Affairs, shall adopt and enforce

rules to administer this part, which shall include reasonable
and fair criteria governing:

(a) The location and construction of the facility;
including fire and life safety, plunmbing, heating, cooling,
lighting, ventilation, and other housing conditions that wll
ensure the health, safety, and confort of residents. The
agency shall establish standards for facilities and equi pnent
to increase the extent to which new facilities and a new w ng
or floor added to an existing facility after July 1, 2000, are
structurally capable of serving as shelters only for
residents, staff, and fanmilies of residents and staff, and
equi pped to be sel f-supporting during and i nredi ately
foll owi ng disasters. The Agency for Health Care Adm nistration
shall work with facilities |icensed under this part and report
to the Governor and the Legislature by April 1, 2000, its
recomrendati ons for cost-effective renovation standards to be
applied to existing facilities. In making such rules, the
agency shall be guided by criteria recommended by nationally
recogni zed, reputabl e professional groups and associ ati ons
havi ng knowl edge concerni ng such subject matters. The agency
shal | update or revise such criteria as the need arises. Al
facilities nust conply with those lifesafety code requirenents

24
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and bui |l di ng code standards applicable at the tinme of approva
of their construction plans. The agency may require
alterations to a building if it determnes that an existing
condition constitutes a distinct hazard to life, health, or
safety. The agency shall adopt fair and reasonable rules
setting forth conditions under which existing facilities
undergoi ng additions, alterations, conversions, renovations,
or repairs are required to conply with the nost recent updated
or revised standards.

(b) The number and qualifications of all personnel
i ncl udi ng managenent, mnedi cal nursing, and ot her personnel
havi ng responsibility for any part of the care given to
resi dents.

(c) Al sanitary conditions within the facility and
its surroundi ngs, including water supply, sewage di sposal
food handling, and general hygiene, which will ensure the
health and confort of residents.

(d) The equi prment essential to the health and wel fare
of the residents.

(e) A uniformaccounting system

(f) The care, treatnent, and mmi ntenance of residents
and neasurenment of the quality and adequacy t hereof.

(g) The preparation and annual update of a
conpr ehensi ve energency managenent plan. The agency shal
adopt rules establishing mnimumcriteria for the plan after
consultation with the Departnent of Conmunity Affairs. At a
m ni mum the rules nust provide for plan conponents that
address energency evacuation transportation; adequate
sheltering arrangenents; postdisaster activities, including
emer gency power, food, and water; postdi saster transportation
supplies; staffing; enmergency gguiannt; i ndi vi dua
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identification of residents and transfer of records; and
responding to famly inquiries. The conprehensive emergency
managenent plan is subject to review and approval by the I ocal
emer gency management agency. During its review, the | oca

enmer gency managenent agency shall ensure that the foll ow ng
agencies, at a mnimum are given the opportunity to review
the plan: the Departnment of Elderly Affairs, the Agency for

Persons with Disabilities Bepartrwent—of—Chitdren—andtamty
Setviees, the Agency for Health Care Adm nistration, and the

Department of Community Affairs. Al so, appropriate vol unteer
organi zati ons nmust be given the opportunity to reviewthe
pl an. The | ocal emergency nanagenment agency shall conplete its
review within 60 days and either approve the plan or advise
the facility of necessary revisions.

(h) Each licensee shall post its license in a
prom nent place that is in clear and unobstructed public view
at or near the place where residents are being admtted to the
facility.

(i) The use of restraint and seclusion. Such rules

nust be consistent with recogni zed best practices and

pr of essi onal judgnment; prohibit inherently dangerous restraint

or _seclusion procedures; establish lintations on the use and

duration of restraint and seclusion; establish neasures to

ensure the safety of program participants and staff during an

incident of restraint or seclusion; create procedures for

staff to follow before, during, and after incidents of

restraint or seclusion; establish professional qualifications

of and training for staff who nmay order or be engaged in the

use of restraint or seclusion; and provide for mandatory

reporting, data-collection, and data-di ssem nati on procedures

and requi rements. Rul es adopted under this section nust
26
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require that any instance of the use of restraint or seclusion

shal |l be docunmented in the facility's record of the client.

Section 45. Section 400.9675, Florida Statutes, is
created to read

400. 9675 Reporting restraint or seclusion rel ated

deat hs and serious injuries.--Deaths and serious injuries that

occur while an individual is restrained or in seclusion or

where it is reasonable to assune that the death or serious

infjury of an individual is a result of restraint or seclusion

occurring in facilities, prograns, or services that are

operated, licensed, or owned by the Agency for Health Care

Admini stration, the Agency for Persons with Disabilities, or

the Departnment of Children and Family Services shall be posted

on _a website maintained by the Agency for Health Care

Adm nistration. No |later than the end of the first business

day followi ng receipt of the notice of death or serious injury

fromthe Agency for Health Care Adm nistration, the Agency for

Persons with Disabilities, or the Departnent of Children and

Fam |y Services, the Agency for Health Care Administration

shal|l post on the website that an incident occurred, the date

of the incident, and the nanme of the agency to which the death

or serious injury was reported. This posting shall be

accessi ble to the public.

(Redesi gnat e subsequent sections.)

================ T | TLE AMENDMENT ===============
And the title is anended as foll ows:
On page 13, line 22, through
page 146, |ine 10, delete those lines

27
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and insert:
governi ng | ocal advocacy councils; requiring
the Agency for Health Care Administration to
post information about certain deaths and
serious injuries on a website that is
accessible to the public; allowi ng the resident
government to include disability advocates from
the community; amending s. 393.135, F. S
redefining the terns "covered person" and
"sexual m sconduct"; clarifying provisions
maki ng such m sconduct a second-degree fel ony;
amending s. 393.15, F. S.; establishing the
Conmuni ty Resources Devel opnent Loan Programto
provide | oans to foster hones, group hones, and
supported enpl oyment prograns; providing
legislative intent; providing eligibility
requi renents; providing authorized uses of |oan
funds; requiring that the agency adopt rules
governing the |l oan program providing
requi renents for repaying | oans; anendi ng s.
393.17, F.S.; authorizing the agency to
establish certification prograns for persons
providing services to clients; requiring that
t he agency establish a certification program
for behavior analysts; requiring that the
program be reviewed and val i dated; creating s.
393.18, F.S.; providing for a conprehensive
transition education program for persons who
have severe or noderate nml adaptive behavi ors;
speci fying the types of treatnent and education
centers providing services under the program

28
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providing requirements for |icensure; requiring
i ndi vi dual education plans for persons
receiving services; limting the nunber of
persons who may receive services in such a
program creating s. 393.23, F.S.; requiring
that receipts from operating canteens, vending
machi nes, and other like activities in a
devel opnental disabilities institution be
deposited in a trust account in a bank, credit
uni on, or savings and | oan association
descri bi ng how t he noneys earned nay be
expended; allowi ng for the investnent of the
funds; requiring that the accounting system at
the institution account for the revenues and
expenses of the activities; requiring that
sal es tax noneys be renitted to the Depart nment
of Revenue; anending s. 393.501, F.S.; revising
t he agency's rul emaki ng authority; providing
requirenents for rules governing alternative
living centers and i ndependent |iving education
centers; anmending s. 394.453, F.S.; declaring
that the policy of the state is to achieve an
ongoi ng reduction of the use of restraint and
secl usion on persons with mental illness who
are served by prograns and facilities operated,
licensed, or nonitored by the agency; anendi ng
s. 394.455, F.S.; defining the terms
"restraint" and "seclusion" for purposes of the
Baker Act; anmending s. 394.457, F.S.; requiring
t he Departnment of Children and Family Services

to adopt rules for the use of restraint and
29
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seclusion for cases handl ed under the Baker
Act; amending s. 394.459, F.S.; requiring the
Agency for Health Care Administration to post
i nformation about certain deaths and serious
injuries on a website that is accessible to the
public; amending s. 394.879, F.S.; requiring
that rul es be adopted for the use of restraint
and secl usion; amending s. 397.405, F.S.
clarifying an exenption fromlicensure provided
to certain facilities |icensed under ch. 393,
F.S.; anending s. 400.419, F.S.; requiring that
alist of facilities subject to sanctions or
fines be dissenmnated to the Agency for Persons
with Disabilities; amending s. 400.960, F.S.
revising definitions for purposes of part Xl of
ch. 400, F.S., relating to nursing homes and
related facilities; amending s. 400.967, F.S.
relating to rules and classification
deficiencies; confornng provisions to the
transfer of duties fromthe Departnent of
Children and Fanily Services to the Agency for
Persons with Disabilities; requiring that rules
be adopted for the use of restraint and
secl usion; creating s. 400.9675, F.S.
requiring the Agency for Health Care
Admi ni stration to post information about
certain deaths and serious injuries on a
website that is accessible to the public;

anmendi ng ss. 402. 115,

30
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