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Fl ori da Senate - 2006 SB 2036

By Senator Bennett

21- 1035A- 06 See HB
A Dbill to be entitled
An act relating to construction defects;
anendi ng ss. 558.001, 558.002, 558.004, and
558. 005, F.S.; revising provisions to expand
application to construction defects in any
property; deleting provisions limting
application to only residential property;

provi ding an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 558.001, Florida Statutes, is
amended to read:

558.001 Legislative findings and declaration.--The
Legislature finds that it is beneficial to have an alternative
nmet hod to resol ve construction di sputes that would reduce the
need for litigation as well as protect the rights of property
owners hoereewners. An effective alternative dispute resolution
mechani smin certain construction defect matters shoul d
involve the claimant filing a notice of claimwth the
contractor, subcontractor, supplier, or design professiona
that the claimant asserts is responsible for the defect, and
shoul d provi de the contractor, subcontractor, supplier, or
desi gn professional with an opportunity to resolve the claim
Wit hout resort to further |egal process.

Section 2. Section 558.002, Florida Statutes, is
amended to read:

558.002 Definitions.--As used in this chapter, the
term

(1) "Action" neans any civil action or arbitration
proceedi ng for danages or indemity asserting a claimfor
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damage to or | oss of real a—dwelHng or personal property
caused by an all eged construction defect, but does not include

any adm nistrative action or any civil action or arbitration
proceedi ng asserting a claimfor alleged personal injuries
arising out of an alleged construction defect.

(2) "Association" has the same neaning as in s.
718.103(2), s. 719.103(2), s. 720.301(9), or s. 723.075.

(3) "Claimant" means a property owner hereewner,

i ncludi ng a subsequent purchaser or association, who asserts a
claimfor damages agai nst a contractor, subcontractor
supplier, or design professional concerning a construction
defect or a subsequent owner who asserts a claimfor
i ndemmi fication for such damages. The term does not include a
contractor, subcontractor, supplier, or design professional

(4) "Construction defect" nmeans a deficiency in, or a
deficiency arising out of, the design, specifications,
surveyi ng, planning, supervision, observation of construction
or construction, repair, alteration, or renodeling of &
dweH-rg—any—appurtenance—to—the—dwelHirg—or—the rea
property te—whiech—the—dwelHing—or—appurtenance—ts—affixed
resulting from

(a) Defective material, products, or components used
in the construction or renodeling;

(b) A violation of the applicable codes in effect at
the tinme of construction or renodeling which gives rise to a
cause of action pursuant to s. 553. 84;

(c) A failure of the design of real property &

dwelHng to neet the applicable professional standards of care

at the tinme of governnmental approval; or
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(d) A failure to construct or renodel real property &

dwelHng in accordance with accepted trade standards for good
and wor kmanl i ke construction at the tine of construction.

(5) "Contractor" means any person, as defined in s.
1.01, that is legally engaged in the business of designing,
devel opi ng, constructing, manufacturing, repairing, or

renodel ing real property dweHings—er—attachrents—thereto.

(6) "Design professional" nmeans a person, as defined

ins. 1.01, licensed in this state as an architect, interior
desi gner, |andscape architect, engineer, or surveyor.
(7) "Real property bweHing" nmeans |and that is

i nproved and the inprovements on such land, including fixtures

(8) "Service" neans delivery by certified mail, return

recei pt requested, to the | ast known address of the addressee.
(9) "Subcontractor" neans a person, as defined in s.

1.01, who is a contractor who perforns |abor and supplies
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mat eri al on behal f of another contractor in the construction

or renodeling of real property a—dweling.

(10) "Supplier" means a person, as defined in s. 1.01

who provides only materials, equiprment, or other supplies for
the construction or renodeling of real property a—dwetng.

Section 3. Subsections (1), (2), (3), (4), (5, (8),
(9), and (14) of section 558.004, Florida Statutes, are

amended to read:

558.004 Notice and opportunity to repair.--

(1) 1In actions brought alleging a construction defect,
the claimant shall, at |east 60 days before filing any an
acti on iavelving—a——strglefamtyhore—an—-assectation
representihg—20—er—fewer—resi-dential—pareels—a—ranuvfactured

; ; i ; , or at
| east 120 days before filing an action involving an
associ ation representing nore than 20 parcel s residential
pareel—oewners, serve witten notice of claimon the
contractor, subcontractor, supplier, or design professional
as applicable, which notice shall refer to this chapter. If
the construction defect claimarises fromwork performed under
a contract, the witten notice of claimunmust be served on the
person with whomthe claimant contracted. The notice of claim
nmust describe the claimin reasonable detail sufficient to
deternmine the general nature of each alleged construction
defect and a description of the damage or loss resulting from
the defect, if known. The clai mant shall endeavor to serve the
notice of claimwi thin 15 days after discovery of an all eged
defect, but the failure to serve notice of claimw thin 15
days does not bar the filing of an action, subject to s.
558. 003. This subsection does not preclude a clainmant from
filing an action sooner than 60 days, or 120 days as
4
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applicable, after service of witten notice as expressly
provided in subsection (6), subsection (7), or subsection (8).

(2) Wthin 30 days after receipt of the notice of
cl ai m avebvrnrg—a—sirglefamtyrhoere—anr—association
representihg—20—er—fewer—resi-dential—pareets—a—ranuvtactured

; ; i ; , or

wi thin 50 days after receipt of the notice of claiminvolving
an association representing nore than 20 residential parcel s,
the person receiving the notice of claimunder subsection (1)
is entitled to performa reasonable inspection of the property
dwelHng or of each unit subject to the claimto assess each
al | eged construction defect. An association's right to access
property for either maintenance or repair includes the
authority to grant access for the inspection. The cl ai mant
shall provide the person receiving the notice under subsection
(1) and such person's contractors or agents reasonabl e access
to the property dwelHng during normal working hours to

i nspect the property dwelHng to determ ne the nature and
cause of each alleged construction defect and the nature and

extent of any repairs or replacenents necessary to renedy each
defect. The person receiving notice under subsection (1) shal
reasonably coordinate the tim ng and manner of any and al
i nspections with the claimant to mninim ze the nunber of
i nspections. The inspection may include destructive testing by
nmut ual agreenment under the follow ng reasonable ternms and
condi tions:

(a) |If the person receiving notice under subsection
(1) deternmines that destructive testing is necessary to
deternmine the nature and cause of the all eged defects, such

person shall notify the claimant in witing.
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(b) The notice shall describe the destructive testing
to be perforned, the person selected to do the testing, the
estimated antici pated danmage and repairs to the property
dwelHng resulting fromthe testing, the estimated anount of
time necessary for the testing and to conplete the repairs,
and the financial responsibility offered for covering the
costs of repairs.

(c) If the claimnt pronptly objects to the person
selected to performthe destructive testing, the person
recei ving notice under subsection (1) shall provide the
claimant with a list of three qualified persons from which the
cl ai mant may sel ect one such person to performthe testing.
The person selected to performthe testing shall operate as an
agent or subcontractor of the person receiving notice under
subsection (1) and shall comrunicate with, submit any reports
to and be solely responsible to the person receiving notice.

(d) The testing shall be done at a nutually agreeable
time.

(e) The claimant or a representative of the claimant
may be present to observe the destructive testing.

(f) The destructive testing shall not render the

property dwelHng uni nhabitabl e.

In the event the claimant fails or refuses to agree to
destructive testing, the claimant shall have no claimfor
damages which coul d have been avoided or mtigated had
destructive testing been all owed when requested and had a
feasi bl e remedy been pronptly inpl enented.

(3) Wthin 10 days after receipt of the notice of
cl ai m iavebvi-rg—a——singlefamby—here—an—asseciatien
ep €s¢e |E. |§ 20—6 ewne es. de |E. o Ba €e-S—a—fahd aett ed
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1 ; ; i ; , or
2| within 30 days after receipt of the notice of claiminvolving
3| an association representing nore than 20 residential parcels,
4| the person receiving the notice under subsection (1) may
5| forward a copy of the notice of claimto each contractor
6| subcontractor, supplier, or design professional whomit
7| reasonably believes is responsible for each defect specified
8| in the notice of claimand shall note the specific defect for
9| which it believes the particular contractor, subcontractor
10| supplier, or design professional is responsible. Each such
11| contractor, subcontractor, supplier, and design professiona
12| may i nspect the property dwelH-inrg as provided in subsection
13| (2).
14 (4) Wthin 15 days after receiving a copy of the
15| notice of claimpursuant to subsection (3) iAvelvirg—a
16| sinrgte—fambyr—here—an—-assectation+representi-ng—20—orfewer
17 ; ; ;
18| a—t+riplex—oer—aqguadruplex, or within 30 days after receipt of
19| the copy of the notice of claiminvolving an associ ation
20| representing nmore than 20 residential parcels, the contractor
21| subcontractor, supplier, or design professional nust serve a
22| witten response to the person who forwarded a copy of the
23| notice of claim The witten response shall include a report,
24| if any, of the scope of any inspection of the property
25| dwetHng, the findings and results of the inspection, a
26| statenent of whether the contractor, subcontractor, supplier,
27| or design professional is willing to make repairs to the
28| property é&welnrg or whether such claimis disputed, a
29| description of any repairs they are willing to nmake to renedy
30| the alleged construction defect, and a tinetable for the
31| conpletion of such repairs.
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(5) Wthin 45 days after receiving the notice of claim
Hvelvrrg—a—strglefarlyhere—an—assectatien—+epresentihg—206
or—fevwer—residential—pareels—a—rmanufactured—oer—rodular—here-
a—duptex—a—triplex—or—a—quadruptex, or within 75 days after
recei pt of a copy of the notice of claiminvolving an
associ ation representing nore than 20 restdential parcels, the
person who received notice under subsection (1) nust serve a
written response to the claimant. The response shall be served
to the attention of the person who signed the notice of claim
unl ess otherw se designated in the notice of claim The
written response nust provide:

(a) Awitten offer to renedy the all eged construction
defect at no cost to the claimant, a detail ed description of
the proposed repairs necessary to renedy the defect, and a
timetable for the conpletion of such repairs;

(b) A witten offer to conpronise and settle the claim
by nmonetary paynent, that will not obligate the person's
insurer, and a tinetable for making paynent;

(c) Awitten offer to conpronise and settle the claim
by a conbination of repairs and nonetary paynent, that wll
not obligate the person's insurer, that includes a detailed
description of the proposed repairs and a tinmetable for the
conpl etion of such repairs and neki ng paynment;

(d) A witten statenent that the person disputes the
claimand will not remedy the defect or conpromise and settle
the claim or

(e) Awitten statenent that a nonetary paynent,

i ncludi ng i nsurance proceeds, if any, will be determ ned by

the person's insurer within 30 days after notification to the

i nsurer by neans of forwarding the claim which notification

shal |l occur at the sanme tinme the claimant is notified of this
8
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settl enent option, which the clainmnt can accept or reject. A
written statenment under this paragraph may al so include an

of fer under paragraph (c), but such offer shall be contingent
upon the claimnt also accepting the deternination of the

i nsurer whether to nake any nonetary paynent in addition
thereto. If the insurer for the person receiving the claim
makes no response within the 30 days follow ng notification,
then the claimant shall be deened to have nmet all conditions
precedent to conmencing an action.

(8 If the claimant tinmely and properly accepts the
offer to repair an all eged construction defect, the clai mant
shall provide the offeror and the offeror's agents reasonable
access to the claimant's property dwelnrg during nornal
wor ki ng hours to performthe repair by the agreed-upon
timetabl e as stated in the offer. If the offeror does not nake
the payment or repair the defect within the agreed tinme and in
t he agreed manner, except for reasonabl e del ays beyond the
control of the offeror, including, but not limted to, weather
conditions, delivery of materials, claimnt's actions, or
i ssuance of any required permts, the clainmnt may, w thout
further notice, proceed with an action against the offeror
based upon the claimin the notice of claim I|f the offeror
makes paynent or repairs the defect within the agreed tinme and
in the agreed manner, the claimnt is barred from proceeding
with an action for the claimdescribed in the notice of claim
or as otherw se provided in the accepted settlenent offer

(9) This section does not prohibit or limt the
clai mant from maki ng any necessary energency repairs to the
property dwelHng as are required to protect the health,
safety, and welfare of the claimant. In addition, any offer or
failure to offer pursuant to subsection (5) to renmedy an

9
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al | eged construction defect or to conpromi se and settle the
clai m by nonetary payment does not constitute an adm ssion of
liability with respect to the defect and is not adnissible in
an action brought under this chapter.

(14) To the extent that an arbitration clause in a
contract for the sale, design, construction, or renodeling of
real property a—ewelHing conflicts with this section, this
section shall control.

Section 4. Section 558.005, Florida Statutes, is
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anended to read:
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558. 005 Contract provisions; application.--

iy
N

(1) Except as otherw se provided in subsections (3)

iy
w

and (4), the provisions of this chapter shall control every

[y
SN

contract for the design, construction, or renodeling of real

property a—dwelHing entered into on or after July 1, 2004,
whi ch contains the notice as set forth in subsection (2) and

L
N o a

is conspicuously set forth in capitalized letters.

iy
[e0)

(2) The notice required by subsection (1) nust be in

iy
©

substantially the following form

NN
= O

CHAPTER 558 NOTI CE OF CLAIM

NN
w N

CHAPTER 558, FLORI DA STATUTES, CONTAI NS | MPORTANT REQUI REMENTS
YOU MUST FOLLOW BEFORE YOU MAY BRI NG ANY LEGAL ACTI ON FOR AN
ALLEGED CONSTRUCTI ON DEFECT +N-YOJRHOME. SI XTY DAYS BEFORE
YOU BRI NG ANY LEGAL ACTI ON, YOU MUST DELI VER TO THE OTHER
PARTY TO THI S CONTRACT A WRI TTEN NOTI CE REFERRI NG TO CHAPTER
558 OF ANY CONSTRUCTI ON CONDI TI ONS YOU ALLEGE ARE DEFECTI VE
AND PROVI DE SUCH PERSON THE OPPORTUNI TY TO | NSPECT THE ALLEGED
CONSTRUCT! ON DEFECTS AND TO CONSI DER MAKI NG AN OFFER TO REPAI R
OR PAY FOR THE ALLEGED CONSTRUCTI ON DEFECTS. YOU ARE NOT
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1| OBLI GATED TO ACCEPT ANY OFFER WHI CH MAY BE MADE. THERE ARE

2| STRICT DEADLI NES AND PROCEDURES UNDER THI' S FLORI DA LAW WHI CH
3| MUST BE MET AND FOLLOWED TO PROTECT YOUR | NTERESTS

4 (3) After receipt of the initial notice of claim a

5| claimant and the person receiving notice under s. 558.004(1)

6| may, by witten mutual agreenent, alter the procedure for the
7| notice of claimprocess described in this chapter

8 (4) This chapter applies to all actions accruing on or
9| after July 1, 2004, and all actions comenced on or after such
10| date, regardless of the date of sale, issuance of a

11| certificate of occupancy or its equivalent, or substantia

12| compl etion of the construction ewelH-ing. Notw t hstanding the
13| notice requirenments of this section for contracts entered into
14| on or after October Juby 1, 2006 2084, this chapter applies to
15| all actions accruing before July 1, 2004, but not yet

16| commenced as of July 1, 2004, and failure to include the

17| notice requirenments of this section in a contract entered into
18| prior to July 1, 2004, does not operate to bar the procedures
19| of this chapter fromapplying to all such actions.
20 Section 5. This act shall take effect October 1, 2006
21
22
23
24
25
26
27
28
29
30
31
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