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Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. CS for SB for 2168

Bar code 223594
CHAMBER ACTI ON
Senat e House

Comm WD
04/ 24/ 2006 05:11 PM

The Conmittee on Community Affairs (Bennett) recomrended the

foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Section 73.013, Florida Statutes, is
created to read

73.013 Conveyance of property taken by eni nent

domui n. - -

(1) Notwi thstandi ng any other provision of |aw,

i ncluding any charter provision, ordinance, statute, or

special law, if the state, any political subdivision as

defined in s. 1.01(8), or any other entity to which the power

of enminent donmin is delegated files a petition of taking on

or after July 1, 2006, regarding a parcel of real property in

this state, ownership or control of property acquired pursuant

to such petition may not be conveyed by the condemning

authority or any other entity to a natural person or private

entity, except that ownership or control of property acquired
1
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pursuant to such petition may be conveyed to:

(a) A natural person or private entity for use in

provi di ng conmon carrier _services or systens;

(b) A natural person or private entity for use as a

road or other right-of-way or neans open to the public for

transportati on, whether at no charge or by toll

(c) A natural person or private entity that is a

public or private utility for use in providing electricity

services or systens, natural or nanufactured gas services or

systens, water and wastewater services or systens, stormater

or runoff services or systenms, Sewer _services or _systens,

pipeline facilities, tel ephone services or systens, or simlar

services or systens;

(d) A natural person or private entity for use in

provi di ng public infrastructure;

(e) A natural person or private entity that occupies,

pursuant to a lease, an incidental part of a public property

or a public facility for the purpose of providing goods or

services to the public;

(f) A natural person or private entity if the property

was taken pursuant to s. 163.375;

(g) A natural person or private entity, after public

noti ce and conpetitive bidding unless otherw se provided by

general law, if the property was owned and controlled by the

condemi ng authority or a governnental entity for at |least 5

vears after the condeming authority acquired title to the

property; or

(h) A natural person or private entity in accordance

with subsection (2).

(2) |If ownership of property is conveyed to a natura

person or _private entity pursuant to any of paragraphs
2
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1)(a)-(f), and that natural person or private entity retains

ownership and control of the property for at |least 5 years

after acquiring title, the property may subsequently be

transferred, after public notice and conpetitive bidding

unl ess otherw se provided by general |aw, to another natura

person or _private entity without restriction.

Section 2. The power of eminent donmin shall be

restricted as provided in chapters 73, 127, 163, and 166,

except when the owner of a property relinquishes the property

and concedes to the taking of the property in order to retain

the ability to reinvest the proceeds of the sale of the

property in replacenent property under s. 1033 of the Interna

Revenue Code.

Section 3. Subsection (3) of section 163.335, Florida
Statutes, is anmended, and subsection (7) is added to that
section, to read

163. 335 Findings and decl arations of necessity.--

(3) It is further found and decl ared that the powers
conferred by this part are for public uses and purposes for

whi ch public noney may be expended, the police power

exercised, and the power of emi nent donmi n exercised subject

to the linmtations in s. 163.375 and—thepower—of—emnent
derratn—and—pot-ce—power—exereised, and the necessity in the

public interest for the provisions herein enacted i s hereby

declared as a matter of |egislative deternination

(7) 1t is further found that the prevention or

elimnation of a "slumarea" or "blighted area" as defined in

this part and the preservati on or enhancenent of the tax base

are not public uses or purposes for which private property may

be taken by eni nent donmin.

Section 4. Section 163.355, Florida Statutes, is
3
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amended to read:
163. 355 Finding of necessity by county or
nmuni ci pality. --

(1) A Ne county or nunicipality may not shat exercise
the community redevel opnent authority conferred by this part
until after the governing body has adopted a resol ution
supported by data and anal ysis, which nmakes a | egislative
finding that the conditions in the area neet the criteria
described in s. 163.340(7) or (8). The resolution nust state
t hat :

(a)t3H One or nmore slumor blighted areas, or one or
nore areas in which there is a shortage of housing affordable
to residents of |ow or noderate incone, including the elderly,
exi st in such county or municipality; and

(b)2 The rehabilitation, conservation, or
redevel opment, or a conbination thereof, of such area or
areas, including, if appropriate, the devel opment of housing
whi ch residents of [ ow or noderate inconme, including the
el derly, can afford, is necessary in the interest of the
public health, safety, norals, or welfare of the residents of
such county or municipality.

(2) A resolution finding slumor blight conditions

nmust _indicate that property within the comunity redevel opnent

area may be subject to taking by em nent dommin pursuant to s.

163.375. In the alternative, the county or nunicipality my

explicitly state in the resolution that the power of eninent

domai n_provided under s. 163.375 will not be exercised by the

county or nmunicipality within the conmunity redevel opnent

area. A county or municipality is not required to provide

notice in accordance with subsections (3) and (4) if the

resolution finding slumor blight conditions, as proposed and
4
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adopted by the county or nunicipality, expressly declares that

t he power of em nent dommin provided under s. 163.375 will not

be exercised by the county or nmunicipality within the

communi ty redevel opnent _area

(3) At least 30 days before first public hearing at

whi ch a proposed resolution finding slumor blight conditions

will be considered by a county or nmunicipality, actual notice

of the public hearing must be mailed via first class nmil to

each real property owner whose property nmay be included within

the community redevel opnent area and to each business owner,

including a | essee, who operates a business |ocated on

property that may be included within the comunity

redevel opnent area

(a)  Notice nust be sent to each owner of real property

that nmay be included within the community redevel opnent area

at the owner's | ast known address as listed on the county ad

valoremtax roll. Alternatively, the notice may be personally

delivered to a property owner. If there is nore than one owner

of a property, notice to one owner constitutes notice to al

owners of the property. The return of the notice as

undel i verabl e by the postal authorities constitutes conpliance

with this subsection. The condeming authority is not required

to give notice to a person who acquires title to property

after the notice required by this subsection has been given.

(b) Notice nust be sent to the address of the

regi stered agent for the business |ocated on the property or,

if no agent is registered, by certified mail or persona

delivery to the address of the business |ocated on the

property. Notice to one owner of a multiple ownership business

constitutes notice to all owners of that business. The return

of the notice as undeliverable by the postal authorities
5
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constitutes conpliance with this subsection. The condemi ng

authority is not required to give notice to a person who

acquires an interest in a business after the notice required

by this subsection has been given.

(c) At a mnimm the mailed notice required by

par agr aphs (a) and (b) nust:

1. Generally explain the purpose, effect, and

subst ance of the proposed resol ution;

2. Indicate that private property within the proposed

redevel opnent _area nay be subject to taking by em nent donmin

if the current condition of the property poses an existing

threat to the public health or public safety which is likely

to continue absent the exercise of em nent donmain

3. Indicate that private-to-private transfers of

property may occur;

4. Contain a geographic location map that clearly

i ndi cates the area covered by the resolution, including mjor

street nanes as a neans of identification of the general area;

5. Provide the dates, tines, and | ocations of future

public hearings during which the resolution may be consi dered;

6. ldentify the place or places within the county or

nuni cipality at which the resolution may be inspected by the

public;

7. I ndicate that the property owner nay file witten

obj ections with the | ocal governing board before any public

hearing on the resol ution; and

8. Indicate that interested parties nmay appear and be

heard at all public hearings at which the resolution wll be

consi der ed.

(4 In addition to mailing notice to property owners,

the county or nunicipality nmust conduct at |east two
6
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advertised public hearings before adoption of the proposed

resolution. At |east one hearing nust be held after 5 p.m_ on

a _weekday, unless the governing body, by a mpjority plus one

vote, elects to conduct the hearing at another tine of day.

The first public hearing nust be held at | east 7 days after

the day the first advertisenent is published. The second

hearing must be held at | east 10 days after the first hearing

and nust be advertised at | east 5 days before the public

hearing. The required advertisenents nust be no |l ess than 2

colums wide by 10 inches long in a standard size or a tabloid

si ze newspaper, and the headline in the advertisenent nust be

in a type no smaller than 18 point. The advertisenent must not

be placed in that portion of the newspaper where | egal notices

and cl assified adverti senents appear and nust be placed in a

newspaper of general paid circulation rather than one of

limted subject matter. Wienever possible, the advertisenent

nmust appear in a newspaper that is published at [ east 5 days a

week unl ess the only newspaper in the community i s published

fewer than 5 days a week. At a mninum the advertisenent

must :

(a) Cenerally explain the substance and effect of the

resol ution;

———

(b) Include a statenment indicating that private

property within the proposed redevel opnent area may be subj ect

to taking by enminent donmin if the current condition of the

property poses an existing threat to the public health or

public safety which is likely to continue absent the exercise

of em nent donmi n;

(c) Provide the date, tine, and | ocation of the

neeting;

(d) ldentify the place or places within the county or
7
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nmuni cipality at which the resolution nmay be inspected by the

public;

(e) Contain a geographic location map that clearly

i ndicates the area covered by the resolution, including ngjor

street nanmes as a neans of identification of the general area;

(f) Indicate that any interested party may file

witten objections with the |ocal governing board before the

public hearing; and

(g) Indicate that any interested party nmay appear and

be heard at the public hearing.

Section 5. Subsection (6) is added to section 163. 358,
Florida Statutes, to read

163. 358 Exercise of powers in carrying out comunity
redevel opment and rel ated activities.--The comunity
redevel opment powers assigned to a conmunity redevel opnent
agency created under s. 163.356 include all the powers
necessary or convenient to carry out and effectuate the
pur poses and provisions of this part, except the foll ow ng,
whi ch continue to vest in the governing body of the county or
muni ci pality:

(6) The power of eninent donain

Section 6. Paragraph (d) is added to subsection (2) of
section 163.360, Florida Statutes, to read:

163. 360 Community redevel opnent pl ans. --

(2) The community redevel opnent plan shall

(d) Indicate that real property within the conmunity

redevel opnent _area may be subject to taking by en nent donmin

pursuant to s. 163.375. If consistent with the resol ution

finding slumor blight conditions, the plan nust indicate that

t he power of em nent dommin provided under s. 163.375 will not

be exercised by the county or nmunicipality within the
8
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communi ty redevel opnent area

Section 7. Paragraph (o) of subsection (1) and
par agraph (a) of subsection (3) of section 163.370, Florida
Statutes, are anended to read

163. 370 Powers; counties and municipalities; comunity
redevel opment agenci es. - -

(1) Every county and municipality shall have all the
power s necessary or convenient to carry out and effectuate the
pur poses and provisions of this part, including the follow ng
powers in addition to others herein granted:

(o) To exercise all or any part or conbination of
powers herein granted or to elect to have such powers

exerci sed by a community redevel opnent agency; however, the

power of em nent donmmin shall not be exercised by a community

redevel opnent agency.

(3) Wth the approval of the governing body, a
conmuni ty redevel opment agency may:

(a) Before Pr+er—to approval of a community
redevel opment plan or approval of any nodifications of the
pl an, acquire real property in a comunity redevel opnent area

by purchase, |ease, option, qgift, grant, bequest, devise, or

other voluntary nmethod of acquisition, denolish and renbve any

structures on the property, and pay all costs related to the
acqui sition, denolition, or renoval, including any
adm ni strative or relocation expenses.

Section 8. Section 163.375, Florida Statutes, is
amended to read:

163. 375 Em nent domain. --

(1) After the comunity redevel opnent plan is adopted,

a county or nunicipality nmay acquire by eninent domain any

interest in a parcel of real property within a community
9
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redevel opnent _area, including a fee sinple title thereto, for

the purpose of elimnating an existing threat to public health

or public safety if the parcel of real property is eligible

for condemnation as defined in subsection (2). A county or

muni ci pality shall exercise the power of em nent donmmin in the

manner_provided in this section and in chapters 73 and 74, or

pursuant to the power of em nent domain provided by any other

statutory provision, as linmted by s. 73.013. Real property

bel onging to the United States, the state, or any politica

subdi vision of the state may not be acquired without its

consent. Anry—tedunty—eor—uRierpa--ty—er—any—comuhi-ty
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(2) Private property is eligible for condemmation if

the current condition of the property poses an existing threat

to public health or public safety which is likely to continue

absent the exercise of em nent dommin as evidenced by at | east

one of the follow ng factors:

(a) The property contains a structure that, inits

current _condition, has substantial dilapidation that is either

physically incurable or econonically incurable in that the

cost of repair or rehabilitation would exceed the repl acenent

cost of a new structure. Superficial or cosnetic disrepair

which is repairable by a nonmi nal expenditure, not to exceed 20

percent of the market value of the existing structure, shal

not constitute dilapidation for purposes of constituting a

condemmati on-eliqgible factor

(b) The property contains a structure that, in.its

current condition, is unsanitary, unsafe, or vermn infested

and i s designated by the agency responsi ble for enforcenent of

the housing, building, or fire codes as unfit for human

habi tati on or use;

(c) The property contains a structure that, inits

current condition, is a fire hazard, or otherw se dangerous to

the safety of persons or property, and is designated by the

agency responsible for enforcenent of the housing, building,

or fire codes as unfit for human habitation or use;

(d) The property contains a structure fromwhich, in

its current condition, the utilities, plunbing, heating,

sewerage, or other facilities have been di sconnected,
11
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destroyed, renpved, or rendered ineffective so that the

property is unfit for hunan habitation or use; or

(e) The physical condition, use, or occupancy of the

property constitutes a public nuisance and the property has

been the subject of code violations affecting public health or

public safety which have not been substantially rehabilitated

within 1 yvear after receipt of notice to rehabilitate fromthe

appropri ate code enforcenent agency.

(3) A county or municipality may not initiate an

em nent _domai n _proceedi ng pursuant to authority conferred by

this section unless the governing body first adopts a

resolution of taking containing specific deterninations or

findi ngs that:

(a) The public purpose of the taking is to elimnate

an existing threat to public health or public safety which is

likely to continue absent the exercise of em nent donmain;

(b) The parcel of real property is eligible for

condemmation as defined in subsection (2), including a

specific description of the current conditions on the property

whi ch pose an existing threat to public health or public

safety which is likely to continue absent the exercise of

em nent _dommi n; and

(c) Taking the property by em nent domain is

reasonably necessary in order to acconplish the public purpose

of elimnating an existing threat to public health or public

safety which is likely to continue absent the exercise of

eni nent _donmi n.

(4) The county or nunicipality may not adopt a

resol ution of taking under this section unless actual notice

of the public hearing at which the resolution is considered

was provided, at | east 45 days prior to the hearing, to the
12
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property owner and to any business owner, including a | essee,

who operates a business |ocated on the property.

(a) Notice nmust be sent by certified mail, return

recei pt requested, to the |last known address |listed on the

county ad valoremtax roll of each owner of the property.

Alternatively, the notice may be personally delivered to each

property owner. Conpliance with this subsection shall also

requi re conspi cuous posting of the notice to the prenises of

the property to be acquired. The posted notice shal

prominently and legibly display the infornmation provided in

paragraph (c). The condemning authority is not required to

give notice to a person who acquires title to the property

after the notice required by this subsection has been given.

(b) Notice nmust be sent by certified mail, return

recei pt requested, to the address of the reqi stered agent for

t he business | ocated on the property to be acquired or, if no

agent is reqgistered, by certified nmail or personal delivery to

t he address of the business |ocated on the property to be

acquired. Notice to one owner of a nultiple ownership business

constitutes notice to all business owners of that business.

Compliance with this subsection shall also require conspi cuous

posting of the notice to the prem ses of the property to be

acquired. The posted notice shall pronmnently and | egibly

di splay the informati on provided in paragraph (c). The

condemi ng authority is not required to give notice to a

person who acquires an interest in the business after the

notice required by this subsection has been given.

(c) At a mnimum the notices required by paragraphs

a) and (b) shall indicate:

1. That the county or nunicipal governing body wll

determ ne whether to take the parcel of real property pursuant
13
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to authority granted by this part and will formally consider a

resolution of taking at a public hearing;

2. That the property is subject to taking by en nent

domai n_under this part because current conditions on the

property pose an existing threat to public health or public

safety that is likely to continue absent the exercise of

eni nent _donmi n;

3. The specific conditions on the property that pose

an existing threat to public health or public safety and form

the basis for taking the property;

4. That the property will not be subject to taking if

the specific conditions that pose an existing threat to public

health or public safety and formthe basis for the taking are

renpved prior to the public hearing at which the resol ution

wil|l be considered by the governi ng body;

5. The date, tinme, and location of the public hearing

at_which the resolution of taking will be considered;

6. That the property owner or business owner may file

witten objections with the governing board prior to the

public hearing at which the resolution of taking is

consi dered; and

7. That any interested party nay appear and be heard

at the public hearing at which the resolution of taking is

consi der ed.

(5)(a) In accordance with chapters 73 and 74, if a

property owner chall enges an attenpt to acquire his or her

property by em nent domain under this section, the condemi ng

authority nmust prove by clear and convincing evidence in an

evidentiary hearing before the circuit court that:

1. The public purpose of the taking is to elininate an

existing threat to public health or public safety which is
14
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likely to continue absent the exercise of enmi nent donmain

2. The property is eligible for condemati on as

defined in subsection (2); and

3. Taking the property by em nent donmin is reasonably

necessary in order to acconplish the public purpose of

elimnating an existing threat to public health or public

safety which is likely to continue absent the exercise of

em nent domai n.

(b) The circuit court shall determ ne whether the

public purpose of the taking is to elimnate an existing

threat to public health or public safety which is likely to

conti nue absent the exercise of em nent domai n, whether the

property is eligible for condemati on as defined in subsection

2), and whether taking the property is reasonably necessary

in order to acconplish the public purpose of elinnating an

existing threat to public health or public safety which is

likely to continue absent the exercise of eni nent donmin. The

circuit court shall nmke these deterninations w thout

attaching a presunption of correctness or extending judicia

deference to any determ nations or findings in the resolution

of taking adopted by the condemi ng authority.

(B)2r In any proceeding to fix or assess conpensation
for danages for the taking of property, or any interest
therein, through the exercise of the power of em nent donain
or condemmation, evidence or testinony bearing upon the
following matters shall be adm ssible and shall be considered
in fixing such compensation or damages in addition to evidence
or testinony otherw se adnissible:

(a) Any use, condition, occupancy, or operation of
such property, which is unlawful or violative of, or subject
to elimnation, abatenment, prohibition, or correction under

15
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any | aw, ordinance, or regulatory neasure of the state,
county, municipality, or other political subdivision, or any
agency thereof, in which such property is |ocated, as being
unsaf e, substandard, unsanitary, or otherw se contrary to the
public health, safety, norals, or welfare

(b) The effect on the value of such property of any
such use, condition, occupancy, or operation or of the
elimnation, abatement, prohibition, or correction of any such
use, condition, occupancy, or operation

(763 1n any proceeding to fix or assess conpensation

for damages for the taking of property, or any interest

therein, the foregoing testinmny and evi dence shall be
adm ssi bl e notwi thstandi ng that no action has been taken by
any public body or public officer toward the abatemnent,
prohi bition, elimnation, or correction of any such use,
condition, occupancy, or operation. Testinobny or evidence that
any public body or public officer charged with the duty or
authority so to do has rendered, nade, or issued any judgnent,
decree, determnation, or order for the abatenent,
prohi bition, elimnation, or correction of any such use,
condi tion, occupancy, or operation shall be adm ssible and
shall be prima facie evidence of the existence and character
of such use, condition, or operation

Section 9. Subsection (3) is added to section 127.01
Florida Statutes, to read

127.01 Counties del egated power of em nent domain;
recreational purposes, issue of necessity of taking.--

(3) Each county shall strictly conply with the

limtations set forth in s. 73.013.

Section 10. Section 127.02, Florida Statutes, is

anended to read:
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127.02 County commi ssioners may authorize acquirenent
of property by emi nent donain.--The board of county
conmi ssioners may, by resolution, authorize the acquirenent by
em nent dommin of property, real or personal, for any county

use or purpose designated in such resolution, subject to the

limtations set forth in s. 73.013.

Section 11. Subsection (3) is added to section
166. 401, Florida Statutes, to read:
166.401 Right of emi nent donmain.--

(3) Each municipality shall strictly conply with the

limtations set forth in s. 73.013.

Section 12. Subsections (1), (9), and (10) of section
166. 411, Florida Statutes, are anmended to read:

166. 411 Emi nent donmin; uses or
purposes.--Minicipalities are authorized to exercise the power
of em nent dommin for the foll ow ng uses or purposes:

(1) For the proper and efficient carrying into effect
of any proposed schene or plan of drainage, ditching, grading,
filling, or other public inmprovenent deened necessary or
expedi ent for the preservation of the public health, or for
ot her good reason connected in anywise with the public welfare
or the interests of the municipality and the peopl e thereof

subject to the limtations set forth in s. 73.013;

(9) For laying wires and conduits underground; and

(10) For city buildings, waterworks, ponds, and other
muni ci pal purposes which shall be coextensive with the powers
of the nunicipality exercising the right of em nent donain

subject to the limtations set forth in s. 73.013.—and

Section 13. This act applies to all condemati on

proceedings in which a petition of taking is filed pursuant to

chapter 73, Florida Statutes, on or after Cctober 1, 2006,
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except within the boundaries of any conmunity redevel opnent

agency created pursuant to s. 163.370, Florida Statutes, where

the |l ocal governing authority has adopted a resol ution of

necessity since January 1, 2001, and has sel ected and entered

into an agreenent with a master devel oper before Cctober 1,

2006. I n such instances, s. 163.375, Florida Statutes, applies

until January 1, 2010, for all property that is not designated

as honestead property as defined in s. 6, Art. VIl of the

State Constitution before October 1, 2006.

Section 14. This act shall take effect Cctober 1,
2006.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:

A bill to be entitled
An act relating to emnent donmain; creating s.
73.013, F.S.; restricting certain transfers of
property taken by emi nent domain to certain
natural persons or private entities; providing
an exception to the restriction of the power of
em nent domain; anending s. 163.335, F.S.
providing | egislative findings and
decl arati ons; anending s. 163.355, F.S.
requi ring di sclosure of em nent domain
authority in resolutions finding slumor blight
conditions; providing for notice to property
owners and busi ness owners or |essees and
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requi renents therefor; providing for hearings
and advertising requirenments therefor; anending
s. 163.358, F.S.; providing that the power of
em nent domain does not vest in a conmunity
redevel opment agency but rather with the
governi ng body of a county or nunicipality;
anmending s. 163.360, F.S.; requiring disclosure
of em nent dommin authority in conmunity
redevel oprment pl ans; anmending s. 163.370, F.S.
revi sing powers of conmunity redevel oprment
agencies with respect to the acquisition of
real property; amending s. 163.375, F.S.
revi sing em nent donmmin authority and
procedures, including notice, hearings, and
chal | enge; anending ss. 127.01 and 127.02,
F.S.; requiring county conpliance with em nent
domain limtations; anending ss. 166.401 and
166.411, F.S.; requiring municipal conpliance
with em nent domain limtations; providing for

application; providing an effective date.
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