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Fl orida Senate - 2006 COW TTEE AMENDMENT
Bill No. SB 2496
Bar code 503744
CHAMBER ACTI ON

Senat e House

Comm Al/ FAV
04/ 20/ 2006 03: 25 PM

The Conmittee on Conmmerce and Consuner Services (Aronberqg)

recommended the foll owi ng anendnent :

Senate Anendnent (with title anendnent)
On page 6, line 14, through

page 19, line 15, delete those |ines

and insert: between the custoner and the deal er

(10) Require or accept a deposit froma prospective
customer prior to entering into a binding contract for the
purchase and sal e of a vehicle unless the custoner is given a
witten receipt that states how long the dealer will hold the
vehicle fromother sale and the amount of the deposit, and
clearly and conspi cuously states whether and upon what
conditions the deposit is refundable or nonrefundable.

(11) Add to the cash price of a vehicle as defined in
s. 520.02(2) any fee or charge other than those provided in
that section and in rule 3D-50.001, Florida Adnministrative
Code. Al fees or charges permitted to be added to the cash
price by rule 3D-50.001, Florida Adm nistrative Code, nust be
fully disclosed to custoners in all binding contracts
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concerning the vehicle's selling price.
(12) Alter or change the odoneter mileage of a vehicle

except in conpliance with 49 U S.C. s. 32704.

(13) Sell a vehicle without disclosing to the custoner
t he actual year and nodel of the vehicle.

(14) File a lien against a new vehicle purchased with
a check unless the dealer fully discloses to the purchaser
that a lien will be filed if purchase is made by check and
fully discloses to the buyer the procedures and cost to the
buyer for gaining title to the vehicle after the lien is
filed.

(15) Increase the price of the vehicle after having
accepted an order of purchase or a contract from a buyer,
not wi t hst andi ng subsequent receipt of an official price change
notification. The price of a vehicle may be increased after a
deal er accepts an order of purchase or a contract froma buyer
if:

(a) A trade-in vehicle is reappraised because it
subsequently is damaged, or parts or accessories are renoved;

(b) The price increase is caused by the addition of
new equi prent, as required by state or federal |aw

(c) The price increase is caused by the reval uation of
the United States dollar by the Federal Government, in the
case of a foreign-made vehicle;

(d) The price increase is caused by state or federa
tax rate changes; or

(e) Price protection is not provided by the
manuf acturer, inporter, or distributor

(16) Advertise the price of a vehicle unless the
vehicle is identified by year, make, nodel, and a comonly
accepted trade, brand, or style nane. The advertised price
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nmust include all fees or charges that the custonmer nust pay,
i ncluding freight or destination charge, deal er preparation
charge, and charges for undercoating or rustproofing. State
and | ocal taxes, tags, registration fees, and title fees,
unl ess otherwi se required by | ocal |aw or standard, need not
be disclosed in the advertisement. Wen two or nore dealers
advertise jointly, with or without participation of the
franchi sor, the advertised price need not include fees and
charges that are variabl e anong the individual dealers
cooperating in the advertisenent, but the nature of al
charges that are not included in the advertised price nust be
di scl osed in the advertisenent.

(17) Charge a custoner for any predelivery service
requi red by the manufacturer, distributor, or inporter for
whi ch the dealer is reinmbursed by the manufacturer
di stributor, or inporter.

(18) Charge a custoner for any predelivery service
wi t hout having printed on all docunents that include a |ine
itemfor predelivery service the follow ng disclosure: "This
charge represents costs and profit to the dealer for itens
such as inspecting, cleaning, and adjusting vehicles, and
prepari ng docunents related to the sale."

(19) Fail to disclose damage to a new notor vehicle,
as defined in s. 319.001(8), of which the deal er had actua
know edge, if the dealer's actual cost of repairs exceeds the

t hreshol d anpbunt, excluding replacenent itens.
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spept—
Section 4. Section 501.9765, Florida Statutes, is
created to read

501.9765 Violations involving a senior citizen or

handi capped person; civil penalties; presunption.--

(1) As used in this section, the term

(a) "Senior citizen" neans a person who is 60 years of

age or ol der.

(b) "Handi capped person" nmeans _any person who has a

nental or educational inpairnent that substantially limts one

or nore major life activities.

(c) "Mental or educational inpairnent" neans:

1. Any nmental or psychol ogi cal disorder or specific

|l earning disability.

2.  Any educational deficiency that substantially

affects a person's ability to read and conprehend the terns of

any contractual agreenent entered into.

(d) "Mjor life activities" neans functions associ ated

with the nornal activities of independent daily living such as

caring for oneself, perform ng nanual tasks, wal ki ng, seeing,

heari ng, speaking, breathing, |earning, and worKking.

(2) Any person who willfully uses, or has willfully

used, a nmethod, act, or practice in violation of this part,

whi ch nethod, act, or practice victimzes or attenpts to

victim ze a senior citizen or handi capped person, and commits

such violati on when she or he knew or should have known that

her or his conduct was unfair or deceptive, is liable for a

civil penalty of not nore than $15, 000 for each such

vi ol ati on.

(3) Any order of restitution or reinbursenent based on

a violation of this part committed against a senior citizen or
4
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handi capped person has priority over the inposition of ciuvi

penalties for violations of this section.

(4) Civil penalties collected under this section shal

be deposited into the Legal Affairs Revolving Trust Fund of

the Departnent of Legal Affairs and allocated to the

Departnent of Legal Affairs solely for the purpose of

preparing and distributing consuner-education materials,

prograns, and seminars to benefit senior citizens and

handi capped persons or to enhance efforts to enforce this

section.
Section 5. Section 501.977, Florida Statutes, is
created to read

501.977 Oher individual renedies.--

(1) Without regard to any other renedy or relief to

which a person is entitled, anyone aggrieved by a violation of

this part by a dealer may bring an action against the deal er

in order to obtain a declaratory judgnent that an act or

practice violates this part and to enjoin a deal er who has

violated, is violating, or is otherwise likely to violate,

this part.

(2) In any action brought by a person who has suffered

a loss as aresult of a violation of this part, the person nmay

recover actual damages, plus attorney's fees and court costs

as provided in s. 501.979. However, dammges, fees, or costs

are not recoverabl e under this section against a deal er who

has, in good faith, engaged in the dissenination of clains of

a_manuf acturer or whol esal er wi thout actual know edge that

doing so violates this part.

(3) In any action brought under this section, if,

after the filing of a notion by the dealer, the court finds

that the action is frivolous, without |[egal or factual nerit,
5
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or _brought for the purpose of harassnment, the court nmy, after

hearing evidence as to the necessity therefor, require the

party instituting the action to post a bond in the anpunt that

the court finds reasonable to indemify the defendant for any

costs incurred, or to be incurred, including reasonable

attorney's fees in defending the claim This subsection does

not apply to any action initiated by the enforcing authority.

Section 6. Section 501.978, Florida Statutes, is
created to read

501.978 Effect on other renedies.--

(1) The renedies of this part are in addition to

renedi es otherwi se available for the sane conduct under state

or_local |aw

(2) This part is supplenental to, and does not

preenpt, |l ocal consuner-protection ordi nances not inconsistent

with this part.

Section 7. Section 501.979, Florida Statutes, is
created to read

501.979 Attorney's fees.--

(1) In any civil litigation resulting froman act or

practice involving a violation of this part, except as

provided in subsection (5), the prevailing party, after

judgnent in the trial court and exhaustion of all appeals, if

any, may receive his or her reasonable attorney's fees and

costs fromthe nonprevailing party.

(2) The attorney for the prevailing party shall subnit

a sworn affidavit of his or her tine spent on the case and his

or her costs incurred for all the notions, hearings, and

appeals to the trial judge who presided over the civil case.

(3) The trial judge may award the prevailing party the

sum of reasonable costs incurred in the action, plus
6
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reasonable attorney's fees for the hours actually spent on the

case as sworn to in an affidavit.

(4) Any award of attorney's fees or costs becones a

part of the judgment and is subject to execution as the | aw

al | ows.

(5) Inany civil litigation initiated by the enforcing

authority, the court may award to the prevailing party

reasonabl e attorney's fees and costs if the court finds that

there was a conpl ete absence of a justiciable issue of |aw or

fact raised by the losing party or if the court finds bad

faith on the part of the |losing party.

(6) In any administrative proceeding or other

nonjudicial action initiated by an enforcing authority, the

attorney for the enforcing authority nay certify by sworn

affidavit the nunber of hours and the cost thereof to the

enforcing authority for the tine spent in the investigation

and litigation of the case, plus costs reasonably incurred in

the action. Paynent to the enforcing authority of the sum of

the costs may be nmde, by stipulation of the parties a part,

of the final order or decree disposing of the matter. The

affidavit shall be attached to and becone a part of the order

or _decree.
Section 8. Section 501.980, Florida Statutes, is
created to read

501.980 Denmand letter. --

(1) As a condition precedent to initiating any ci Vi

litigation arising under this part, a clainmnt nmust give the

dealer witten notice of the claimant's intent to initiate

litigation against the dealer not |ess than 30 days before

initiating the litigation.

(2) The notice, which nmust be conpleted in good faith,
7
11: 40 AM 04/ 19/ 06 s2496¢c-cn27-1 01




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. SB 2496
Bar code 503744

2

(a) Indicate that it is a demand letter;

(b) State the nane, address, and tel ephone nunber of

t he cl ai mant;

(c) State the name and address of the dealer

(d) Provide the approxinate date and a description of

the transaction, event, or circunstance that is the basis of

the claim

(e) Describe the underlying facts; and

(f) Include a statenent describing and providing the

ampunt _of each item of actual danmages denmanded by the cl ai mant

and recoverable under this part. However, to the extent the

clai mant _cannot in good faith quantify any item of actua

damage as required, the claimnt shall provide a description

of the itemof damage or a formula or basis by which the

deal er may cal cul ate the damage.

(3)(a) The notice of the claimnmust be delivered to

the dealer by certified or reqgistered United States mail,

return receipt requested, or by a private delivery business

providing the sender with conparable witten docunentation of

recei pt. Such delivery costs shall be reinbursed to the

claimant by the dealer if the dealer pays the claimand if the

cl ai mant_requests rei mbursenment of the delivery costs in the

notice of claim

(b) If the dealer is a corporate entity, the notice of

claimmust be sent to the nptor vehicle dealer, as defined in

s. 320.27, or the registered agent of the dealer as recorded

with the Departnment of State.

(4) Aclaimant may not initiate litigation against a

dealer for a claimarising under this part related to the

transaction or event described in the notice of claimif the
8
11: 40 AM 04/ 19/ 06 s2496¢c-cn27-1 01




© 00 N O O b~ W N P

W W N N N D N N NN MDD DN PP P PP, PP PPk
O © 0o N o o A~ W N PP O O 0o N o o~ WwWN B+ o

Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. SB 2496
Bar code 503744

deal er pays the claimant within 30 days after receiving the

notice of claim

(a) The anpunt regquested in the demand | etter as

specified in paragraph (2)(f);

(b) A surcharge of 10 percent of the anpunt requested

in the demand letter, not to exceed $500; and

(c) The attorney's fees of the clainmant, not to exceed

($500.

(5)(a) Subsection (4) does not apply if the notice of

claimspecifies nonquantified itenms of danmnge. However, the

dealer may notify the claimant in witing within 30 days after

receiving the notice of claimthat the deal er proposes to pay

the claimwi th nodifications. The deal er nust informthe

claimant that he or she has placed a value on the

nonguantified itens of danage and intends to pay that anpunt

in addition to the paynents described in subsection (4).

(b) The claimant nust accept or reject, in witing,

the offer of the dealer within 10 busi ness days.

(c) Upon receipt of the notice of acceptance, the

deal er nust pay the claimant the ampunt set forth in the

proposal within 10 busi ness days.

(d) Aclaimant may not initiate litigation agai nst the

dealer for a claimunder this part which is related to the

transaction or event described in the notice of claimunless:

1. The dealer ignores, rejects, or fails to tinmely

respond to the claimant's demand, or fails to pay within 10

busi ness days the anmpunt accepted by clai mant; or

2. The claimant rejects the proposal of the dealer

(6) If the notice of claimincludes damages that arise

fromthe clai mant not having access to a notor vehicle due to

t he conduct of the dealer, the tine set forth in subsections
9
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4) and (5) for the dealer to respond are reduced from 30 days

to 10 busi ness days.

(7)  For the purpose of this section, paynent by a

dealer is deened paid on the date a draft or other valid

instrunent that is equivalent to paynent is placed in the

United States mail in a properly addressed, postpaid envel ope,

or, if not so posted, on the date of delivery.

(8) The clainant is not entitled to a surcharge in _any

proceedi ng initiated against a deal er under this part if the

claimant rejects or ignores the dealer's proposal described in

subsection (5).

(9) A dealer is not required to pay the attorney's

fees of the claimant in any civil action brought under this

art if:

(a) The dealer, within 30 days after receiving the

claimant's notice of claim notifies the claimant in witing,

and a court or arbitrator agrees, that the ampunt clainmed is

not supported by the facts of the transaction or event

described in the notice of claimor by generally accepted

accounting principles, or includes itens not properly

recoverabl e under this part, but, nevertheless, offers to pay

to the clainmant the actual damages that are supported by the

facts of the transaction or event described in the notice of

claimand properly recoverable under this part, and the

surcharge and attorney's fees, if any, described in subsection

(4);

(b) The claimant's basis for rejecting or ignoring the

deal er' s proposal described in subsection (5) is not supported

by the facts described in the notice of claim generally

accepted accounting principles, or the |law or

(c) The claimant fails to substantially conply with
10
11: 40 AM 04/ 19/ 06 s2496¢c-cn27-1 01




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2006 COWM TTEE ANMENDVENT
Bill No. SB 2496
Bar code 503744

this section.

(10) This section does not apply to an enforcing

authority. The Departnment of Legal Affairs shall prepare a

sanmpl e demand |l etter to incorporate the information required

by subsection (2) for individual notice of clainms and nake it

avail able to the public.

(11) If a claimant initiates civil litigation under

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:
On page 1, line 10, through

page 3, line 5, delete those lines

and insert:
speci fying additional actions and practices of
a deal er actionable under the Florida Deceptive
and Unfair Trade Practices Act; anending s.
501.976, F.S.; creating s. 501.9765, F.S.
providing that a nmotor vehicle deal er who
willfully uses a nethod or practice that
victimzes or attenpts to victimze senior
citizens or handi capped persons conmits an
unfair or deceptive trade practice; providing a
civil penalty; providing for reinbursenent or
restitution; creating s. 501.977, F.S.
provi di ng additional renedies against a notor
vehicl e dealer; creating s. 501.978, F.S.
providing that the remedi es of part VI of ch
501, F.S., are in addition to renedies
ot herwi se avail able for the same conduct under

11
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state or local |aw and do not preenmpt |oca
consumer - protection ordi nances not in conflict
with part VI of ch. 501, F.S.; creating s.
501.979, F.S.; providing for attorney's fees
for a prevailing party; providing procedures
for receiving attorney's fees; authorizing the
Depart nent of Legal Affairs or the office of
the state attorney to receive attorney's fees
under certain circunstances; creating s.
501.980, F.S.; requiring that, as a condition
precedent to initiating civil litigation
ari sing under part VI of ch. 501, F.S., a
claimant give the notor vehicle dealer witten
notice of the claimant's intent to initiate
litigation against the notor vehicle deal er not
| ess than 30 days before initiating the
litigation; providing for the content of the
noti ce of claimand the nmethod by which the
notice of claimis given to the notor vehicle
dealer; providing that if the claimis paid by
the notor vehicle dealer within 30 days after
receiving the notice of claim together with a
surcharge of 10 percent of the alleged actua
damages, the claimant may not initiate
litigation against the notor vehicle dealer
and the notor vehicle dealer is obligated to
pay no nore than $500 for the attorney's fees
of the claimant; providing that the surcharge
not exceed $500; providing procedures for
damage cl ai ms that are nonquantifi abl e;

provi di ng expedited procedures when the
12
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claimant is without access to a notor vehicle;

speci fyi ng when a paynment by a dealer is deemed

paid; providing that a claimant is not entitled

to a surcharge under certain circunmstances;

providing that a nmotor vehicle dealer is not

obligated to pay the clainmant's attorney's fees

under certain circunstances; providing that the

act does not affect
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