Fl orida Senate - 2006 SB 2496
By Senator Aronberg

27-1278A- 06
1 A Dbill to be entitled
2 An act relating to deceptive and unfair trade
3 practices; anmending s. 501.975, F.S.; providing
4 definitions for part VI of ch. 501, F.S.
5 creating s. 501.9755, F.S.; declaring that
6 unfair nethods of conpetition, unconscionable
7 acts or practices, and unfair or deceptive acts
8 or practices used by notor vehicle dealers are
9 unl awful ; providing legislative intent;
10 anendi ng s. 501.976, F.S.; providing an
11 exception to the requirenent that a contract be
12 fully conplete before a custoner signs a notor
13 vehicle dealer's contract; creating s.
14 501.9765, F.S.; providing that a nmotor vehicle
15 deal er who willfully uses a nethod or practice
16 that victimzes or attenpts to victimze senior
17 citizens or handi capped persons commts an
18 unfair or deceptive trade practice; providing a
19 civil penalty; providing for reinbursement or
20 restitution; creating s. 501.977, F.S.
21 provi di ng additional renedi es agai nst a notor
22 vehicle dealer; creating s. 501.978, F.S.
23 provi ding that the renedies of part VI of ch
24 501, F.S., are in addition to renedies
25 ot herwi se avail able for the same conduct under
26 state or local law and do not preenpt |oca
27 consuner-protection ordi nances not in conflict
28 with part VI of ch. 501, F.S.; creating s.
29 501.979, F.S.; providing for attorney's fees
30 for a prevailing party; providing procedures
31 for receiving attorney's fees; authorizing the

1
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 SB 2496
27-1278A- 06

1 Department of Legal Affairs or the office of

2 the state attorney to receive attorney's fees
3 under certain circunstances; creating s.

4 501.980, F.S.; requiring that, as a condition
5 precedent to initiating civil litigation

6 ari sing under part VI of ch. 501, F.S., a

7 claimant give the notor vehicle dealer witten
8 notice of the claimant's intent to initiate

9 litigation against the notor vehicle deal er not
10 | ess than 30 days before initiating the

11 litigation; providing for the content of the
12 notice of claimand the method by which the

13 notice of claimis given to the notor vehicle
14 deal er; providing that if the claimis paid by
15 the notor vehicle dealer within 30 days after
16 receiving the notice of claim together with a
17 surcharge of 10 percent of the alleged actua
18 damages, the claimant may not initiate

19 litigation against the notor vehicle dealer

20 and the notor vehicle dealer is obligated to
21 pay only $500 for the attorney's fees of the
22 claimant; providing that the surcharge not

23 exceed $500; providing procedures for dammge
24 clainms that are nonquantifiable; providing

25 expedi ted procedures when the claimant is

26 Wi t hout access to a motor vehicle; providing
27 that a claimant is not entitled to a surcharge
28 under certain circunstances; providing that a
29 not or vehicle dealer is not obligated to pay
30 the claimant's attorney's fees under certain
31 ci rcunst ances; providing that the
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1 presuit-notification procedures apply to cl ass

2 actions; providing that any applicable statute

3 of limtations is tolled for 30 days for

4 i ndi vidual clains and 90 days for class action

5 clains; providing that the act does not affect

6 the statutory responsibilities of the Attorney

7 General or the office of the state attorney;

8 requiring a court to abate litigation, wthout

9 prejudice, until the claimant has conplied with

10 the required procedures; amending s. 501.212,

11 F.S.; exenpting notor vehicle dealers fromthe

12 provi sions of part Il of ch. 501, F.S.

13 provi di ng an exception for the enforcing

14 authority; providing an effective date.

15

16| Be It Enacted by the Legislature of the State of Florida:

17

18 Section 1. Section 501.975, Florida Statutes, is

19| amended to read:

20 501.975 Definitions.--As used in this part s—584-9%6
21| the term feHewingterrs—shal—havethe ol owinrg—reani-ngs:
22 (1) "Custoner" includes a custoner's designated agent.
23 (2) "Dealer" neans a notor vehicle deal er as defined
24| in s. 320.27, but does not include a notor vehicle auction as
25| defined in s. 320.27(1)(c)4.

26 (3) "Replacenment iten neans a tire, bunper, bunper
27| fascia, glass, in-dashboard equi pment, seat or uphol stery

28| cover or trim exterior illumnation unit, grill, sunroof,

29| external mrror and external body cl adding. The repl acenent of
30| up to three of these itens does not constitute repair of

31| damage if each itemis replaced because of a product defect or
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1| damaged due to vandalismwhile the new notor vehicle is under
2| the control of the dealer and the itens are replaced with

3| original manufacturer equipnent, unless an itemis replaced

4| due to a crash, collision, or accident.

5 (4) "Threshold amobunt" neans 3 percent of the

6| manufacturer's suggested retail price of a motor vehicle or

7| $650, whichever is |ess.

8 (5) "Vehicle" means any autonobile, truck, bus,

9| recreational vehicle, or notorcycle required to be licensed
10| under chapter 320 for operation over the roads of Florida, but
11| does not include trailers, nobile hones, travel trailers, or
12| trailer coaches w thout independent notive power.

13 Section 2. Section 501.9755, Florida Statutes, is

14| created to read:

15 501.9755 Unlawful acts and practices.--

16 (1) Unfair nmethods of conpetition, unconscionable acts
17| or practices, and unfair or deceptive acts or practices in the
18| conduct of any trade or commerce by a dealer are unlawful.

19 (2) It is the intent of the Legislature that, in

20| construing subsection (1), due consideration and great weight
21| be given to the interpretations of the Federal Trade

22| Conmission and the federal courts relating to s. 5(a)(1) of
23| the Federal Trade Conmission Act, 15 U.S.C._s. 45(a)(1).

24 Section 3. Section 501.976, Florida Statutes, is

25| anmended to read:

26 501.976 Actionable, unfair, or deceptive acts or

27| practices.--1n addition to acts and practices actionable under
28| s. 501.9755, it is an unfair or deceptive act or practice,

29| actionable under the Florida Deceptive and Unfair Trade

30| Practices Act, for a dealer to:

31
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(1) Represent directly or indirectly that a notor
vehicle is a factory executive vehicle or executive vehicle
unl ess the sueh vehicle was purchased directly fromthe
manuf acturer or a subsidiary of the manufacturer and the
vehicle was used exclusively by the manufacturer, its
subsidiary, or a dealer for the commercial or personal use of
the manufacturer's, subsidiary's, or dealer's enpl oyees.

(2) Represent directly or indirectly that a vehicle is
a denonstrator unless the vehicle conplies with the definition
of a denonstrator in s. 320.60(3).

(3) Represent the previous usage or status of a
vehicle to be something that it was not, or nake usage or
status representations unless the deal er has correct
i nformati on regarding the history of the vehicle to support
the representations.

(4) Represent the quality of care, regularity of
servicing, or general condition of a vehicle unless known by
the dealer to be true and supportable by naterial fact.

(5) Represent orally or in witing that a particular
vehi cl e has not sustained structural or substantial skin
damage unl ess the statenment is made in good faith and the
vehi cl e has been inspected by the dealer or his or her agent
to determ ne whet her the vehicle has incurred such danmage

(6) Sell a vehicle without fully and conspi cuously
disclosing in witing at or before the consummati on of sale
any warranty or guarantee terns, obligations, or conditions
that the deal er or manufacturer has given to the buyer. If the
warranty obligations are to be shared by the dealer and the
buyer, the nethod of determ ning the percentage of repair
costs to be assuned by each party nust be disclosed. If the
dealer intends to disclaimor linmt any expressed or inplied

5
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warranty, the disclainer nust be in witing in a conspicuous
manner and in lay terns in accordance with chapter 672 and the
Magnuson- Mbss Warranty--Federal Trade Conmi ssion | nprovenent
Act .

(7) Provide an express or inplied warranty and fail to
honor such warranty unl ess properly disclainmed pursuant to
subsection (6).

(8) Msrepresent warranty coverage, application
period, or any warranty transfer cost or conditions to a
cust omer .

(9) Obtain signatures froma customer on contracts
that are not fully conpleted at the tinme the custonmer signs or
whi ch do not reflect accurately the negotiations and agreenent

bet ween the custoner and the deal er. However, this subsection

does not apply if, at the tine of the transaction, the

custoner acknowl edges in witing, separate from any other

text, having read substantially the follow ng notice:

STATUTORY CONSUMER NOTICE: A vehicle

purchase or |lease is a substantial transaction.

Do not execute any sale or | ease docunent if it

is not fully conpleted or does not accurately

reflect your agreenent with the notor vehicle

dealer. If you suffer any dananges as a result

of inproper actions of the notor vehicle

dealer, relief may be available to you under

the laws of this state including part VI of

chapter 501, Florida Statutes.

(10) Require or accept a deposit froma prospective
custoner prior to entering into a binding contract for the
purchase and sale of a vehicle unless the custonmer is given a
written receipt that states how long the dealer will hold the

6
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vehicle from other sale and the anpunt of the deposit, and
clearly and conspi cuously states whet her and upon what
conditions the deposit is refundable or nonrefundabl e.

(11) Add to the cash price of a vehicle as defined in
s. 520.02(2) any fee or charge other than those provided in
that section and in rule 3D-50.001, Florida Adm nistrative
Code. All fees or charges permitted to be added to the cash
price by rule 3D 50.001, Florida Administrative Code, mnust be
fully disclosed to custonmers in all binding contracts
concerning the vehicle's selling price.

(12) Alter or change the odoneter m | eage of a vehicle

except in conpliance with 49 U.S.C._s. 32704.

(13) Sell a vehicle without disclosing to the custoner
the actual year and nodel of the vehicle.

(14) File a lien against a new vehicle purchased with
a check unless the dealer fully discloses to the purchaser
that a lien will be filed if purchase is nade by check and
fully discloses to the buyer the procedures and cost to the
buyer for gaining title to the vehicle after the lien is
filed.

(15) Increase the price of the vehicle after having
accepted an order of purchase or a contract from a buyer,
not wi t hst andi ng subsequent recei pt of an official price change
notification. The price of a vehicle may be increased after a
deal er accepts an order of purchase or a contract from a buyer
if:

(a) A trade-in vehicle is reappraised because it
subsequently is danaged, or parts or accessories are renoved,

(b) The price increase is caused by the addition of

new equi pnent, as required by state or federal |aw

7
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(c) The price increase is caused by the reval uation of
the United States dollar by the Federal Governnment, in the
case of a foreign-mde vehicle;

(d) The price increase is caused by state or federa
tax rate changes; or

(e) Price protection is not provided by the
manuf acturer, inporter, or distributor

(16) Advertise the price of a vehicle unless the
vehicle is identified by year, nake, nodel, and a conmonly
accepted trade, brand, or style nane. The advertised price
nmust include all fees or charges that the custoner nust pay,
i ncluding freight or destination charge, deal er preparation
charge, and charges for undercoating or rustproofing. State
and |l ocal taxes, tags, registration fees, and title fees,
unl ess otherw se required by |ocal |aw or standard, need not
be disclosed in the advertisenent. When two or nore dealers
advertise jointly, with or without participation of the
franchi sor, the advertised price need not include fees and
charges that are variable anong the individual dealers
cooperating in the advertisenent, but the nature of al
charges that are not included in the advertised price nust be
di scl osed in the advertisement.

(17) Charge a custoner for any predelivery service
requi red by the manufacturer, distributor, or inporter for
whi ch the dealer is reinbursed by the manufacturer,

di stributor, or inporter

(18) Charge a custoner for any predelivery service
wi t hout having printed on all docunents that include a line
itemfor predelivery service the follow ng disclosure: "This

charge represents costs and profit to the dealer for itens

8
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such as inspecting, cleaning, and adjusting vehicles, and
prepari ng docunents related to the sale."

(19) Fail to disclose danage to a new nmotor vehicle,
as defined in s. 319.001(8), of which the deal er had actua
know edge, if the dealer's actual cost of repairs exceeds the

t hreshol d amobunt, excludi ng replacenent itens.

© 00 N O 0o b~ W N B

12| spent—

13 Section 4. Section 501.9765, Florida Statutes, is

14| created to read:

15 501.9765 Violations involving a senior citizen or

16 | handi capped person; civil penalties; presunption.--

17 (1) As used in this section, the term

18 (a) "Senior citizen" nmeans a person who is 60 years of

19| age or ol der.

20 (b) "Handi capped person" nmeans any person who has a

21| nental or educational inpairnment that substantially linmits one
22| or nore major life activities.

23 (c) "Mental or educational inpairnment” neans:

24 1. Any nental or psychol ogical disorder or specific

25| learning disability.

26 2. Any educational deficiency that substantially

27| affects a person's ability to read and conprehend the terms of
28| any contractual agreenent entered into.

29 (d) "Major life activities" means functions associ ated

30| with the nornmal activities of independent daily living such as
31
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1| caring for oneself, perforning manual tasks, walking, Seeing,
2| hearing, speaking, breathing, |learning, and working.

3 (2) Any person who willfully uses, or has willfully

4| used, a nethod, act, or practice in violation of this part,

5| which method, act, or practice victinizes or attenpts to

6| victinize a senior citizen or handi capped person, and conmits
7| such violation when she or he knew or should have known that
8| her or his conduct was unfair or deceptive, is liable for a

9| civil penalty of not nore than $15, 000 for each such

10| violation.

11 (3) Any order of restitution or reinbursenment based on
12| a violation of this part conmmitted against a senior citizen or
13| handi capped person has priority over the inposition of ciuvi
14| penalties for violations of this section.

15 (4) Civil penalties collected under this section shal
16| be deposited into the Legal Affairs Revolving Trust Fund of
17| the Departnment of Legal Affairs and allocated to the

18| Departnent of Legal Affairs solely for the purpose of

19| preparing and distributing consuner-education materials,

20| prograns, and seminars to benefit senior citizens and

21| handi capped persons or to enhance efforts to enforce this

22| section.

23 Section 5. Section 501.977, Florida Statutes, is

24| created to read:

25 501.977 O her individual renedies.--

26 (1) Wthout regard to any other renedy or relief to

27| which a person is entitled, anyone aggrieved by a violation of
28| this part by a dealer may bring an action against the dealer
29| in order to obtain a declaratory judgnent that an act or

30| practice violates this part and to enjoin a dealer who has

31
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1| violated, is violating, or is otherwise likely to violate,

2| this part.

3 (2) In any action brought by a person who has suffered
4 a loss as a result of a violation of this part, the person may
5| recover actual dammges, plus attorney's fees and court costs
6| as provided in s. 501.979. However, damages, fees, or costs

7| are not recoverable under this section against a dealer who

8| has, in good faith, engaged in the dissem nation of clainms of
9| a _manufacturer or whol esaler without actual know edge that

10| doing so violates this part.

11 (3) In any action brought under this section, if,

12| after the filing of a notion by the dealer, the court finds
13| that the action is frivolous, without legal or factual merit,
14| or brought for the purpose of harassment, the court may, after
15| hearing evidence as to the necessity therefor, require the

16| party instituting the action to post a bond in the anopunt that
17| the court finds reasonable to indemify the defendant for any
18| costs incurred, or to be incurred, including reasonable

19| attorney's fees in defending the claim This subsection does
20| not apply to any action initiated by the enforcing authority.
21 Section 6. Section 501.978, Florida Statutes, is

22| created to read:

23 501.978 Effect on other renedies.--

24 (1) The renedies of this part are in addition to

25| renmedi es otherwi se available for the same conduct under state
26| or local |aw

27 (2) This part is supplenental to, and does not

28| preenpt, |ocal consuner-protection ordi hances not inconsistent
29| with this part.

30 Section 7. Section 501.979, Florida Statutes, is

31| created to read
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1 501.979 Attorney's fees.--

2 (1) In any civil litigation resulting froman act or

3| practice involving a violation of this part, except as

4| provided in subsection (5), the prevailing party, after

5| judgment in the trial court and exhaustion of all appeals, if
6| any, may receive his or her reasonable attorney's fees and

7| costs fromthe nonprevailing party.

8 (2) The attorney for the prevailing party shall submt
9| a sworn affidavit of his or her tinme spent on the case and his
10| or her costs incurred for all the notions, hearings, and

11| appeals to the trial judge who presided over the civil case.
12 (3) The trial judge may award the prevailing party the
13| sum of reasonable costs incurred in the action, plus

14| reasonable attorney's fees for the hours actually spent on the
15| case as sworn to in an affidavit.

16 (4) Any award of attorney's fees or costs becones a

17| part of the judgnent and is subject to execution as the |aw
18| all ows.

19 (5) In any civil litigation initiated by the enforcing
20| authority, the court may award to the prevailing party

21| reasonable attorney's fees and costs if the court finds that
22| there was a conplete absence of a justiciable issue of |aw or
23| fact raised by the losing party or if the court finds bad

24| faith on the part of the losing party.

25 (6) In any administrative proceeding or other

26| nonjudicial action initiated by an enforcing authority, the
27| attorney for the enforcing authority may certify by sworn

28| affidavit the nunber of hours and the cost thereof to the

29| enforcing authority for the time spent in the investigation
30| and litigation of the case, plus costs reasonably incurred in
31| the action. Paynent to the enforcing authority of the sum of

12
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O
o
i

Fl ori da Senate - 2006 SB 2496
27-1278A- 06

the costs may be made, by stipulation of the parties a part,

of the final order or decree disposing of the matter. The

affidavit shall be attached to and becone a part of the order

or_decree.
Section 8. Section 501.980, Florida Statutes, is
created to read

501.980 Demand letter. --

(1) As a condition precedent to initiating any ciVi

litigation arising under this part, a claimnt must give the

dealer witten notice of the claimant's intent to initiate

litigation against the dealer not |ess than 30 days before

initiating the litigation.

(2) The notice, which nust be conpleted in good faith,

(a) State that it is a demand |letter under s. 501.980;

(b) State the name, address, and tel ephone nunber of

the cl ai mant;

(c) State the nane _and address of the deal er

(d) Provide the date and a description of the

transaction, event, or circunstance that is the basis of the

claim

(e) Describe with specificity the underlying facts and

how they give rise to an alleged violation of this part;

(f) To the extent applicable, be acconpani ed by al

transaction or other docunents upon which the claimis based

or_upon which the claimant is relying to assert the claim

(q)  Include a statement describing and providing the

anmpunt of each item of actual damages denmanded by the clai mant

and recoverable under this part. However, to the extent the

claimant _cannot in good faith quantify any item of actua

damage as required, the clainmant shall provide a conprehensive
13
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description of the itemof damage or a fornmula or basis by

which the dealer may cal cul ate the danmge; and

(h) 1Include a description of reasonable attorney's

fees incurred, if any, for which reinbursenent, not to exceed

$500, is sought.

(3)(a) The notice of the claimnust be delivered to

the dealer by certified or registered United States mail,

return receipt requested. The postal costs shall be rei nbursed

to the claimant by the dealer if the dealer pays the claimand

if the claimant requests rei nbursenent of the postal costs in

the notice of claim

(b) If the dealer is a corporate entity, the notice of

claimnust be sent to the registered agent of the dealer as

recorded with the Departnent of State and, in the absence of a

regi stered agent, any person listed in s. 48.081(1).

(4 Aclaimant may not initiate litigation against a

dealer for a claimarising under this part related to the

transaction or event described in the notice of claimif the

deal er pays the claimant within 30 days after receiving the

notice of claim

(a) The ampunt requested in the denand | etter as

specified in paragraph (2)(qg):

(b) A surcharge of 10 percent of the anmpunt requested

in the demand letter, not to exceed $500; and

(c) The attorney's fees of the clainmant as specified

in paragraph (2)(h)., not to exceed $500.

(5)(a) Subsection (4) does not apply if the notice of

claimspecifies nonqguantified itens of danmge. However, the

dealer may notify the claimant in witing within 30 days after

receiving the notice of claimthat the deal er proposes to pay

the claimw th nodifications. The dealer nust informthe
14
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claimant that he or she has placed a value on the

nonquantified itens of damage and intends to pay that anpunt

in addition to the paynents described in subsection (4).

(b) The claimant nust accept or reject, in witing,

the offer of the dealer within 10 busi ness days.

(c) Upon receipt of the notice of acceptance, the

deal er nust pay the claimant the ampunt set forth in the

proposal within 10 busi ness days.

(d) A claimant may not initiate litigation against the

dealer for a claimunder this part which is related to the

transaction or event described in the notice of claimunless:

1. The dealer ignores, rejects, or fails to tinely

respond to the claimant's denmand, or fails to pay within 10

busi ness days the anmpunt accepted by clai nant; or

2. The claimant rejects the proposal of the deal er

(6) |If the notice of claimincludes damages that arise

fromthe claimant not having access to a nmotor vehicle due to

the conduct of the dealer, the tinme set forth in subsections

(4) and (5) for the dealer to respond are reduced from 30 days

to 10 business days.

(7) For _the purpose of this section, paynent by a

deal er is deened paid on the date a draft or other valid

instrunent that is equivalent to payment is placed in the

United States mail in a properly addressed, postpaid envel ope,

or, if not so posted, on the date of delivery.

(8) The claimant is not entitled to a surcharge in _any

proceeding initiated against a dealer under this part if the

claimant rejects or _ignores the dealer's proposal described in

subsection (5).

15
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(9) A dealer is not required to pay the attorney's

fees of the claimant in any civil action brought under this

art _if:

(a) The dealer, within 30 days after receiving the

claimant's notice of claim notifies the claimant in witing,

and a court or arbitrator agrees, that the ampunt clained is

not supported by the facts of the transaction or event

described in the notice of claimor by generally accepted

accounting principles, or includes itens not properly

recoverabl e under this part, but, nevertheless, offers to pay

to the claimant the actual danmges that are supported by the

facts of the transaction or event described in the notice of

claimand properly recoverable under this part, and the

surcharge and attorney's fees, if any, described in subsection

(4):

(b) The claimant's basis for rejecting or ignoring the

deal er' s proposal described in subsection (5) is not supported

by the facts described in the notice of claim generally

accepted accounting principles, or the |aw,_ or

(c) The claimant fails to substantially conply with

this section.

(10) This section applies to class action clains

subject to the follow ng conditions:

(a) In addition to describing the clainmant's

i ndi vidual claimas required by subsection (2)., the class

action notice of claimto the dealer nmust also include:

1. The definition of the class of claimnts for whom

relief is being sought;

2. A description of the alleged violations of this

part which have allegedly danaged the class; and

16
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3. A statenment describing and providing the anmpbunt of

each item of actual damages denmanded by the clai mant on behal f

of the class under this part or, if the claimnt cannot in

good faith quantify an item of actual danmges, the cl ai mant

providing a conprehensive description of the item of damnges

and a fornula or basis by which the dealer may cal cul ate the

dannges.

(b) The surcharge set forth in subsection (4) does not

apply.
(c) Al tine periods described in this section shal

be 45 days in length for class actions unless further extended

by a witten agreenent of the parties.

(d) 1If the dealer agrees to pay the damages denanded

in the class action notice of claim the dealer nmust notify

the claimant in witing within 90 days after receiving the

class action notice of claim Wthin 90 days after receiving

the dealer's notice of agreement, the claimant, on behal f of

the class, nmust file a civil action to enforce the adreenent,

the purposes of which are to conduct proceedi ngs to determ ne

the fairness of the agreenent to the class, to adm nister the

agreed resolution of the class action, to provide for

notification and opt-out procedures applicable in a class

action to ensure conpliance with the rules of civil procedure,

and to award reasonable attorney's fees to the claimant's

counsel for actual tine spent in connection with the

proceeding. If the claimant fails to file the civil action

within 90 days or if the court determ nes that the adgreenment

is not fair to the class, the class action notice and the

deal er's response are void.

(e) A dealer is not required to pay attorney's fees

for the claimant in a class action proceeding if the dealer
17
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within 45 days after receiving the class action notification

informs the claimant in witing, and a court or arbitrator in

a_subseguent action agrees, that:

1. The claimant is seeking to recover damages for the

class which are not properly recoverable under this part or is

seeking to recover danmges that are not supported by the facts

of the transaction or event described in the class action

notice of claimor by generally accepted accounting

principles, but still offers to pay the class all danmnges

properly recoverable and listed in the notice of claim or

2. The claimis not a valid class claimor the class

is not properly certified as a class, but the dealer offers to

pay all actual damnges properly recoverable by the clai mant

under this part as an individual which are supported by the

facts of the transaction or event described in the class

action notice of claim in addition to the paynents descri bed

in subsection (4).

(11) Paynment of the actual danmges or an offer to pay

actual damages as set forth in this section:

(a) Does not constitute an adm ssion of any w ongdoi ng

by the dealer;
(b) 1Is protected by s. 90.408;

(c) Serves to release the dealer fromany suit,

action, or other action that could be brought under this part

arising out of or in connection with the transaction, event,

or_occurrence described in the notice of claim

(d) Serves as a defense in _any action brought by the

sane _claimant to the extent of the danmges., inclusive of any

surcharge, paid by the dealer; and

(e) Serves as a defense in _any subsequent action

brought by any nenber of the class who did not opt out in
18
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connection with the sane set of operative facts as descri bed

in the class action notice of claimor, if the action was

settled on a class-wide basis, to the extent of the danmnges

paid by the dealer or otherw se established by the court.

(12) The applicable statute of limtations for an

action under this part is tolled for 30 days for individua

claims _and 45 days for class action clains, or such other

period of tinme as agreed to by the parties in witing, by the

mai ling of the notice required by this section.

(13) This section does not apply to an enforcing

authority. The Department of lLegal Affairs shall prepare a

sanple demand letter to incorporate the information required

by subsection (2) for individual notice of clainms and neke it

avail able to the public.

(14) 1f a claimant initiates civil litigation under

this part without first conplvying with the requirenments of

this section, the court, upon a notion of a dealer, shal

abate the litigation, without prejudice, until the clainmant

has conplied with the provisions of this part.

Section 9. Subsection (8) is added to section 501.212,

Florida Statutes, to read
501. 212 Application.--This part does not apply to:

(8) A claimbrought by a person other than the

enforcing authority against a dealer as defined in s.

501. 975( 2)

However, this subsection does not affect any action or renedy
concerning residential tenancies covered under part |1 of
chapter 83, nor does it prohibit the enforcing authority from
mai nt ai ni ng exclusive jurisdiction to bring any cause of
action authorized under this part.

19
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1 Section 10. This act shall take effect upon becom ng a

2| law.

3

4 Rk S R I R O O R I R

5 SENATE SUMVARY

6 Decl ares that unfair methods of conpetition, _
unconsci onabl e acts or practices, and unfair or deceptive

7 acts or practices by nmotor vehicle dealers are unlawful.
Provides that a notor vehicle dealer who willfully uses a

8 met hod or practice that victinizes or attenpts to _
victim ze senior citizens or handi capped persons conmmits

9 an unfair or deceptive trade practice. Provides a civi
penalty and provides for reinmbursenent or restitution

10 Provides that the remedies of part VI of ch. 501, F.S.
are in addition to renedi es otherw se available for the

11 same conduct under state or |ocal |law and do not preenpt
 ocal consumer-protection ordinances not in conflict wth

12 part VI. Provides that, as a condition precedent to
Initiating civil litigation arising under part VI of ch

13 501, F.S., a claimant nust give the notor vehicle dealer
witten notice of the claimant's intent to initiate

14 litigation against the nmotor vehicle dealer not |ess than
30 days before initiating the litigation. Provides for

15 the content of the notice of claimand the method by
which the notice of claimis given to the notor vehicle

16 dealer. Provides that if the claimis paid by the notor
vehicle dealer within 30 days after receiving the notice

17 of claim together with a surcharge of 10 percent of the
al | eged actual damages, the claimant may not initiate

18 litigation against the notor vehicle dealer and the notor
vehicle dealer is obligated to pay only $500 for the

19 attorney's fees of the claimant. Provides that the
surcharge not exceed $500. Provides expedited procedures

20 when the claimant is wthout access to a notor vehicle.
Provides that a claimnt is not entitled to a surcharge

21 under certain circunmstances. Provides that _
presuit-notification procedures aPpIy to class actions.

22 Provides that the act does not affect the statutor
responsibilities of the Attorney General or the office of

23 the state attorney. Requires a court to abate litigation
Wi t hout prejudice, until the claimnt has conplied with

24 the requi red procedures.

25

26

27

28

29

30

31
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