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By Senator Hari dopol os

26-1543- 06

1 A Dbill to be entitled

2 An act relating to the Wistle-blower's Act;

3 anmending s. 112.3187, F.S.; providing

4 additional legislative intent; redefining the
5 term "agency" and defining the terns "gross

6 m sconduct"” and "state agency"; revising

7 informati on that nay be discl osed under the

8 act; revising the list of permssible

9 reci pients of information disclosed under the
10 act; providing that certain disclosures are not
11 entitled to protection; revising the |ist of
12 enpl oyees and persons protected under the act
13 and who may seek remedi es for inproper conduct
14 by a state agency or independent contractor

15 maki ng statutorily enunmerated renedi es

16 perm ssi ble, rather than mandatory; providing
17 an additional defense; anending s. 112.3188

18 F.S.; revising conditions for disclosure of the
19 name or identity of a whistle blower
20 authorizing disclosure to staff of the Florida
21 Commi ssi on on Human Rel ations; anendi ng s.
22 112. 3189, F.S.; prescribing procedures upon
23 recei pt of whistle-blower information
24 i ncludi ng such information received from
25 enpl oyees or forner enployees of independent
26 contractors; revising procedure for an agency
27 not having an inspector general to designate an
28 enpl oyee to receive certain informtion
29 transferring certain duties from agency heads
30 specifically to agency inspectors general or
31 desi gnat ed enpl oyees; anending s. 112.31895
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1 F.S.; prescribing procedures for investigation

2 of prohibited personnel actions, including such

3 actions agai nst enpl oyees or forner enployees

4 of independent contractors; revising standards

5 for corrective action and termnation of

6 i nvestigations; providing an effective date

7

8| Be It Enacted by the Legislature of the State of Florida:

9

10 Section 1. Section 112.3187, Florida Statutes, is

11| amended to read:

12 112. 3187 Adverse action agai nst enpl oyee for

13| disclosing information of specified nature prohibited;

14| enpl oyee renedy and relief.--

15 (1) SHORT TITLE.--Sections 112.3187-112.31895 nay be
16| cited as the "Wistle-blower's Act."

17 (2) LEGQ SLATIVE INTENT.--1t is the intent of the

18| Legislature to prevent agencies or independent contractors
19| fromtaking retaliatory action agai nst an enpl oyee who reports
20| to an appropriate agency violations of |aw on the part of a
21| public enployer or independent contractor that create a

22| substantial and specific danger to the public's health,

23| safety, or welfare. It is further the intent of the

24| Legislature to prevent agencies or independent contractors
25| fromtaking retaliatory action agai nst any person who

26| discloses information to an appropriate agency all egi ng any
27| act or suspected act of gross m smanagenent, gross m sconduct
28| +rproper—use—of—governrental—office, gross waste of public
29| funds, or any—ether—abuse—e+ gross negl ect of duty on the part
30| of an agency, public officer, or enployee.

31

2
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 SB 2674
26-1543-06

(3) DEFINITIONS.--As used in this act, unless
ot herwi se specified, the follow ng words or terns shall have
t he nmeani ngs i ndi cated:

(a) "Agency" nmeans any state, regional, county, |ocal
or nunicipal government entity, whether executive, judicial
or legislative; any official, officer, departnent, division
bureau, comm ssion, authority, or political subdivision
therein; or any public school, community college, or state

uni versity. For purposes of chapters 215 and 216, the term

includes, but is not linmted to, state attorneys, public

def enders, the capital collateral regional counsels, the

Justice Adnministrative Conmi ssion, the Florida Housing Finance

Corporation, and the Florida Public Service Commi ssion. Solely

for the purposes of inplenenting s. 19(h)., Art. |1l of the

State Constitution, the termincludes the judicial branch

(b) "Enployee" nmeans a person who performs services
for, and under the control and direction of, or contracts
wi th, an agency or independent contractor for wages or other
remuneration.

(c) "Adverse personnel action" neans the discharge,
suspensi on, transfer, or denotion of any enployee or the
wi t hhol di ng of bonuses, the reduction in salary or benefits,
or any other adverse action taken agai nst an enployee within
the ternms and conditions of enploynent by an agency or
i ndependent contractor

(d) "lIndependent contractor" neans a person, other
than an agency, engaged in any busi ness and who enters into a
contract, including a provider agreement, with an agency.

(e) "Gross msmanagenent” means a continuous pattern

of managerial abuses, wrongful or arbitrary and capricious

3
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1| actions, or fraudulent or crimnal conduct which may have a

2| substantial adverse econom c inpact.

3 (f) "Gross misconduct" neans a willful, wanton, or

4| flagrant transgression of |law or established rule which is of
5| such a degree or recurrence as to show a substantial disregard
6| of the enployer's interests or the enployee's duties and

7| obligations to the public.

8 (g) "State agency" nmeans any official, officer

9| commi ssion, board, authority, council, comrmittee, or

10| departnent of the executive branch of state government. For

11| purposes of chapters 215 and 216, the term.includes, but is

12| not linmited to, state attorneys, public defenders, the capita
13| collateral regional counsels, the Justice Administrative

14| Conmmi ssion, the Florida Housing Finance Corporation, and the
15| Florida Public Service Commission. Solely for the purposes of
16| inplenenting s. 19(h), Art. 11l of the State Constitution, the
17| termincludes the judicial branch

18 (4) ACTI ONS PROH BI TED. - -

19 (a) An agency or independent contractor shall not
20| disniss, discipline, or take any other adverse personne
21| action against an enpl oyee for disclosing information pursuant
22| to the provisions of this section.
23 (b) An agency or independent contractor shall not take
24| any adverse action that affects the rights or interests of a
25| person in retaliation for the person's disclosure of
26| information under this section.
27 (c) Fheprovisions—of This subsection is shal not be
28| applicable when an enpl oyee or person discloses infornmation
29| known_ or which reasonably should be known, by the enployee or
30| person to be false.
31
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13 (5) 6> TO WHOM | NFORMATI ON DI SCLOSED. - - The i nformati on
14| di sclosed under this section nmust be disclosed to one of the
15| foll ow ng:

16 (a) Any agency or federal government entity, other

17| than as specified in paragraph (b), having the authority to
18| investigate, police, nmanage, or otherw se renedy the violation
19| or act except, if the individual disclosing the information is
20| enployed by the agency to which the disclosure relates, the
21| disclosure nust be nade pursuant to paragraph (b)., paragraph
22 |(c). or paragraph (d):

23 (b) —tnreluding—but—net—Hrmted+to~ The OFfice of the
24| Chief Inspector CGeneral, an agency inspector general or the
25| enpl oyee desi gnated as agency inspector general under s.

26| 112.3189(1), or inspectors general under s. 20.055,+

27 (c) The Florida Comm ssion on Hunman Rel ati ons;_or—and
28 (d) The whistle-blower's hotline created under s.

29| 112.3189.

30

31
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1| Information disclosed to any other person does not qualify for
2| protection under this act, except that Hewewver—For

3| disclosures concerning a | ocal governmental entity, including
4| any regional, county, or municipal entity, special district,

5| conmunity college district, or school district or any

6| political subdivision of any of the foregoing, the information
7| must be disclosed to a chief executive officer as defined in
8| s. 447.203(9) or other appropriate |ocal official

9 (6) NATURE OF | NFORMATI ON DI SCLOSED. - - The information
10| disclosed under this section must include one of the

11| foll ow ng:

12 (a) Any violation or reasonably suspected violation of
13| any federal, state, or local law, rule, or requlation

14| committed by an enpl oyee or agent of an agency or independent
15| contractor which creates and presents a substantial and

16| specific danger to the public's health, safety, or welfare.

17 (b) Any act or reasonably suspected act of gross

18| m smanagenent, gross msconduct, gross waste of public funds,
19| suspected or actual Medicaid fraud or abuse, or dross negl ect
20| of duty conmitted by an enpl oyee or agent of an agency or

21| independent contractor.

22

23| Any information disclosed by an enployee or forner enployee of
24| an_independent contractor must pertain to the contract between
25| the agency and the independent contractor

26 (7) EMPLOYEES AND PERSONS PROTECTED. - - This secti on

27| protects enployees and persons of a state agency or

28| independent contractor who disclose information pursuant to
29| subsections (5) and (6) by one or nmore of the follow ng

30| nethods:

31
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(a) On their own initiative,_ submitting -/ a witten

and signed conpl ai nt;

(b) Participating, as requested, wheo—are—regquestedto
partieipate in an investigation, hearing, or other inquiry
relating to this act which is being conducted by any agency or

federal governnent entity;

(c) Refusing whe—+efuse to participate in any adverse

action prohibited by this section; er

(d) lnitiating whe—ritiate a conplaint through the
whi stl e-bl ower's hotline e—the—hoettnre—-oftheMdicatdFraud
Cont+ol—Unrit—of—the—Dbepartrent—of—tegal—AHalrs—or

(e) Filing enploeyees—who—fite any witten conplaint to
their supervisory officials, or

(f) Subnitting enpleyees—whe——submt a witten and
signed conplaint to the Chief Inspector CGeneral in the

Executive Ofice of the Governor, to the enpl oyee desi gnhated

as agency inspector general under s. 112.3189(1), or to the

Fl ori da Comm ssion on Human Rel ati ons. Fhe—provisions—of

This section may not be used by a person while he or she is
under the care, custody, or control of the state correctiona
systemor, after release fromthe care, custody, or control of
the state correctional system w th respect to circunstances
that occurred during any period of incarceration. No renedy
or other protection under ss. 112.3187-112.31895 applies to
any person who has commtted or intentionally participated in
committing the violation or suspected violation for which
protection under ss. 112.3187-112.31895 is being sought.

(8) REMEDI ES. - -

(a) Any enployee of or applicant for enploynment wth

any state agency, as theterm—state—agerey—+s defined in
7
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this section s—246-—04%+, or any enployee of an i ndependent

contractor with any state agency, as defined in this section

who is discharged, disciplined, or subjected to other adverse
personnel action, or denied enpl oynent, because he or she
engaged in an activity protected by this section may file a
conpl ai nt —whi-ch—eorplatnt—must—be—wmwade in accordance with s.
112.31895. Upon receipt of notice fromthe Florida Comm ssion
on Human Rel ations of term nation of the investigation, the
conpl ai nant may el ect to pursue the admnistrative renedy
avail abl e under s. 112.31895 or bring a civil action within
180 days after receipt of the notice.

(b) Wthin 60 days after the action prohibited by this
section, any |local public enployee protected by this section
may file a conplaint with the appropriate | ocal governnenta
authority, if that authority has established by ordi nance an
admi ni strative procedure for handling such conplaints or has
contracted with the Division of Adm nistrative Hearings under
s. 120.65 to conduct hearings under this section. The
admi ni strative procedure created by ordi nance must provide for
the conplaint to be heard by a panel of inpartial persons
appoi nted by the appropriate |local governnental authority.
Upon hearing the conplaint, the panel nust neke findings of
fact and conclusions of law for a final decision by the |oca
governmental authority. Wthin 180 days after entry of a fina
deci sion by the |l ocal governnental authority, the public
enpl oyee who filed the conplaint may bring a civil action in
any court of conpetent jurisdiction. If the |ocal governnenta
authority has not established an adm nistrative procedure by
ordi nance or contract, a local public enployee nay, within 180
days after the action prohibited by this section, bring a
civil action in a court of conpetent jurisdiction. For the

8
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purpose of this paragraph, the term"local governnenta
authority" includes any regional, county, or nunicipal entity,
special district, conmunity college district, or schoo
district or any political subdivision of any of the foregoing.

(c) Any other person protected by this section may,
after exhausting all available contractual or administrative
remedi es, bring a civil action in any court of conpetent
jurisdiction within 180 days after the action prohibited by
this section.

(9) RELIEF.--1n any action brought under this section,
the relief may must include the foll ow ng:

(a) Reinstatenent of the enployee to the sanme position
hel d before the adverse action was comenced, or to an
equi val ent position or reasonable front pay as alternative
relief.

(b) Reinstatenent of the enployee's full fringe
benefits and seniority rights, as appropriate.

(c) Conpensation, if appropriate, for |ost wages,
benefits, or other |ost renuneration caused by the adverse
action.

(d) Paynment of reasonable costs, including attorney's
fees, to a substantially prevailing enployee, or to the
prevailing enployer if the enployee filed a frivolous action
in bad faith.

(e) Issuance of an injunction, if appropriate, by a
court of conpetent jurisdiction

(f) Tenporary reinstatenent to the enployee's fornmer
position or to an equival ent position, pending the fina
outcone on the conplaint, if an enployee conpl ai ns of being
di scharged in retaliation for a protected disclosure and if a
court of conpetent jurisdiction or the Florida Conm ssion on

9
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Human Rel ations, as applicable under s. 112.31895, determ nes
that the disclosure was not made in bad faith or for a
wrongful purpose or occurred after an agency's initiation of a
personnel action against the enpl oyee which includes
docunent ati on of the enployee's violation of a disciplinary
standard or performance deficiency. This paragraph does not
apply to an enpl oyee of a nunicipality.
(10) DEFENSES.--1t shall be an affirmative defense to

any action brought pursuant to this section that:.

(a) The adverse action was predicated upon grounds
ot her than, and woul d have been taken absent, the enployee's
or person's exercise of rights protected by this section.

(b) An enployee or person discloses information known,

or_which reasonably should have been known, by the enployee or

person to be false.
(11) EXI STING RI GHTS. --Sections 112.3187-112.31895 do

not dimnish the rights, privileges, or renedies of an
enpl oyee under any other law or rule or under any collective
bar gai ni ng agreenent or enpl oynent contract; however, the
el ection of renmedies in s. 447.401 al so applies to
whi st| e- bl ower actions.

Section 2. Subsection (1) of section 112.3188, Florida
Statutes, is anended to read:

112.3188 Confidentiality of information given to the
Chi ef Inspector General, internal auditors, inspectors
general, local chief executive officers, or other appropriate
| ocal officials.--

(1) The nane or identity of any individual who
di scloses in good faith to the Chief Inspector General or an

agency inspector general, a local chief executive officer, or

10
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ot her appropriate local official information that alleges that
an enpl oyee or agent of an agency or independent contractor
(a) Has violated or is reasonably suspected of having
violated any federal, state, or local law, rule, or
regul ati on, thereby creating and presenting a substantial and
speci fic danger to the public's health, safety, or welfare; or
(b) Has conmitted an act of gross m smanagenent, gross
nm sconduct welfeasance—w-sfeasanee, gross waste of public

funds, or gross neglect of duty

may not be di sclosed to anyone other than a nenber of the
Chi ef I nspector Ceneral's, agency inspector general's,

internal auditor's, Florida Comm ssion on Human Rel ations',

| ocal chief executive officer's, or other appropriate |oca
official's staff without the witten consent of the
i ndi vidual, unless the Chief Inspector General, interna
audi tor, agency inspector general, local chief executive
of ficer, or other appropriate |ocal official determ nes that:
the disclosure of the individual's identity is necessary to
prevent a substantial and specific danger to the public's
health, safety, or welfare or to prevent the inmm nent
conmi ssion of a crime; or the disclosure is unavoi dable and
absol utely necessary during the course of the audit,
eval uation, or investigation.

Section 3. Section 112.3189, Florida Statutes, is
amended to read:

112. 3189 Investigative procedures upon receipt of

whi stle-blower information fromcertain state and i ndependent

contractor enpl oyees. --
(1) This section only applies to the disclosure of
informati on as described in s. 112.3187(6) s—312-3183#5}% hy
11
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1| an enpl oyee or forner enployee of, or an applicant for

2| enploynent with, a state agency or by an enployee or forner

3| enpl oyee of an independent contractor;—as—+theterm- state

4| ageney—is—defnredins—216-011- to the Ofice of the Chief
5| Inspector General of the Executive Ofice of the Governor or
6| to the agency inspector general. |f an agency does not have
7| an inspector general, the head of the state agency, as—defined
8| HA—s—216—011- shall designate an enployee, in consultation

9| with the Chief Inspector General, to receive information

10| described in s. 112.3187(6) s—3+2—348745). For purposes of
11| this section and s. 112.3188 only, the enpl oyee designated by
12| the head of the state agency shall be deemed an agency

13| i nspector general.

14 (2) To facilitate the receipt of information described
15| in subsection (1), the Chief Inspector CGeneral shall naintain
16| an in-state toll-free whistle-blower's hotline and shal

17| circul ate anpong the various state agencies an advisory for al
18| enpl oyees which indicates the existence of the toll-free

19| nunmber and its purpose and provi des an address to which

20 witten whistle-blower information may be forwarded.

21 (3) Wen a person alleges infornmation described in s.
22| 112.3187(6) s—312-318#5), the Chief Inspector General or

23| agency inspector general actually receiving such information
24| shall within 20 days of receiving such information determ ne
25 (a) Wiether the information disclosed is the type of
26| information described in s. 112.3187(6) s—312-3187(5}).

27 (b) Whether the source of the information is a person
28| who is an enpl oyee or former enpl oyee of, or an applicant for
29| enploynment with, a state agency or an enployee or forner

30| enployee of an independent contractor with any state agency;
31| as—definedin—s—216-01L

12
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 SB 2674
26-1543-06

(c) Wether the information actually disclosed
denonstrat es reasonabl e cause to suspect that an enpl oyee or
agent of an agency or independent contractor has viol ated any
federal, state, or local law, rule, or regulation, thereby
creating and presenting a substantial and specific danger to
the public's health, safety, or welfare, or has comitted an

act of gross mismanagement, gross m sconduct wmetHfeasances

msfeasanee, gross waste of public funds, or gross neglect of
duty.

(4) |If the Chief Inspector General or agency inspector
general under subsection (3) determnes that the information
di sclosed is not the type of information described in s.
112.3187(6) s—3+12-3148#(5), or that the source of the
information is not a person who is an enpl oyee or forner
enpl oyee of, or an applicant for enploynent with, a state
agency or an enployee or forner enployee of an independent
contractor with any state agency;—as—definedin—s—216-01%, or

that the informati on di scl osed does not denpnstrate reasonabl e

cause to suspect that an enpl oyee or agent of an agency or

i ndependent contractor has violated any federal, state, or
local law, rule, or regulation, thereby creating and
presenting a substantial and specific danger to the public's
health, safety, or welfare, or has cormitted an act of gross
m smanagenent, gross ni sconduct metfeasanrce—m-sfeasahee,

gross waste of public funds, or gross neglect of duty, the

Chi ef I nspector General or agency inspector general shal
notify the conpl ai nant of such fact and copy and return, upon
request of the conplainant, any docunents and other materials
that were provided by the conplai nant.
(5)(a) |If the Chief Inspector Ceneral or agency
i nspector general under subsection (3) determ nes that the
13
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1| information disclosed is the type of information described in
2| s. 112 .3187(6) s—++2-3487(5), that the source of the

3| information is froma person who is an enpl oyee or forner

4| enpl oyee of, or an applicant for enploynment with, a state

5| agency or an enployee or fornmer enployee of an independent

6| contractor with any state agency—as—defHined—+nr—-s—216-041,

7| and that the information disclosed denonstrates reasonabl e

8| cause to suspect that an enployee or agent of an agency or

9| independent contractor has violated any federal, state, or

10| local law, rule, or regulation, thereby creating a substantia
11| and specific danger to the public's health, safety, or

12| welfare, or has comitted an act of gross ni smanagenent, gross
13| misconduct welfeasance—w-sfeasanee, ¢gross waste of public

14| funds, or gross neglect of duty, the Chief |nspector Genera
15| or agency inspector general nmaking such determ nation shal

16| then conduct an investigation, unless the Chief |nspector

17| General or the agency inspector general determ nes, within 30
18| days after receiving the allegations fromthe conplai nant,

19| that such investigation is unnecessary. For purposes of this
20| subsection, the Chief Inspector General or the agency

21| inspector general shall consider the followi ng factors, but is
22| not limted to only the follow ng factors, when deci di ng

23| whether the investigation is not necessary:

24 1. The gravity of the disclosed i nformati on conpared
25| to the tinme and expense of an investigation.

26 2. The potential for an investigation to yield

27| recomendations that will nake state governnent nore efficient
28| and effective.

29 3. The benefit to state governnment to have a fina

30| report on the disclosed information.

31
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4. \Wether the all eged whistle-blower informtion
primarily concerns personnel practices that nay be
i nvestigated under chapter 110.

5.  Whet her anot her agency nmmy be conducting an
i nvestigati on and whet her any investigation under this section
could be duplicative

6. The tinme that has el apsed between the all eged event
and the disclosure of the information.

(b) If the Chief Inspector General or agency inspector
general determ nes under paragraph (a) that an investigation
is not necessary, the Chief Inspector General or agency
i nspector general making such determ nation shall

1. Copy and return, upon request of the conpl ai nant,
any docunents and other nmaterials provided by the individual
who made the disclosure.

2. Informin witing the head of the state agency for
t he agency i nspector general making the deternination that the
i nvestigation is not necessary and the individual who nmade the
di scl osure of the specific reasons why an investigation is not
necessary and why the disclosure will not be further acted on
under this section.

(6) The agency inspector general may conduct an
i nvestigation pursuant to paragraph (5)(a) only if the person
transmitting information to the agency inspector general is an
enpl oyee or former enployee of, or an applicant for enpl oynent

with, the agency inspector general's agency or is an enpl oyee

or fornmer enployee of the agency's independent contractor. The

agency inspector general shall
(a) Conduct an investigation with respect to the

informati on and any related matters.

15
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(b) Submit to the conplainant and the Chief |nspector
General, within 60 days after the date on which a
determi nation to conduct an investigation is made under
paragraph (5)(a), a final witten report that sets forth the
agency inspector general's findings, conclusions, and
reconmmendati ons, except as provided under subsection (11).
The conpl ai nant shall be advised in witing by the agency

i nspector general head that the conpl ainant may submit to the

Chi ef I nspector General and agency inspector general conments
on the final report within 10 20 days after ef the date of the
report and that such conments will be attached to the fina
report.

(7) If the Chief Inspector General decides an
i nvestigation should be conducted pursuant to paragraph
(5)(a), the Chief Inspector General shall either

(a) Pronptly transnmit to the appropriate head—ef—the

state agency jinspector general the information with respect to

which the determ nation to conduct an investigation was nade,

and such agency inspector general head shall conduct an

i nvestigation and subnit to the Chief Inspector General a
final witten report that sets forth the agency inspector
general's head~s findi ngs, conclusions, and reconmendati ons;
or

(b)1. Conduct an investigation with respect to the
informati on and any related matters; and

2. Subnit to the conplainant within 60 days after the
date on which a determination to conduct an investigation is
made under paragraph (5)(a), a final witten report that sets
forth the Chief Inspector General's findings, conclusions, and
recommendati ons, except as provi ded under subsection (11). The
conpl ai nant shall be advised in witing by the Chief Inspector
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General that the conplainant may subnit to the Chief Inspector
General coments on the final report within 10 26 days after
of the date of the report and that such coments will be
attached to the final report.

(c) The Chief Inspector General may require an agency

inspector general or the enployee designated as agency

i nspector _general under subsection (1) head to conduct an

i nvestigation under paragraph (a) only if the informtion was
transmitted to the Chief |nspector General by:
1. An enployee or former enployee of, or an applicant

for enmpl oynent with, the agency, or an enployee or forner

enpl oyee of the agency's independent contractor, affected by

that the informati on eeneerns; or

2.  An enployee who obtained the information in
connection with the performance of the enployee's duties and
responsibilities.

(8) Final reports required under this section nust be
revi ewed and signed by the person responsible for conducting
the investigation (agency inspector general, enployee
designated as agency inspector general under subsection (1)
agenrey—head, or Chief |Inspector General) and nust include:

(a) A sunmary of the information with respect to which

the investigation was initiated.
(b) A description of the conduct of the investigation.
(c) A sunmary of any evidence obtained fromthe
i nvestigation.
(d) A listing of any violation or apparent violation
of any law, rule, or regulation.
(e) A description of any action taken or planned as a

result of the investigation, such as:

17
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1. A change in an agency rule, regulation, or
practice.

2. The restoration of an aggrieved enpl oyee.

3. A disciplinary action agai nst an enpl oyee.

4. The referral to the Departnment of Law Enforcenent
of any evidence of a crimnal violation.

(9)(a) A report required of the agency inspector
general head under paragraph (7)(a) shall be subnitted to the

Chi ef I nspector General and the conplainant within 60 days

after the agency inspector general head receives the conpl aint
fromthe Chief |Inspector CGeneral, except as provided under
subsection (11). The conpl ai nant shall be advised in witing

by the agency inspector general head that the conpl ai nant may

submit to the Chief Inspector General comments on the report
within 10 20 days after ef the date of the report and that
such comments will be attached to the final report.

(b) Upon receiving a final report required under this
section, the Chief |Inspector General shall review the report
and deterni ne whether the report contains the infornmation
requi red by subsection (8). |If the report does not contain
the information required by subsection (8), the Chief
I nspector General shall deternine why and note the reasons on
an addendumto the final report.

(c) The Chief Inspector CGeneral shall transmit any
final report under this section, any conments provided by the
conpl ai nant, and any appropriate comrents or reconmendations
by the Chief Inspector General to the Governor, to the Jeint
Legislative Auditing Committee, to the investigating agency,
and to the Chief Financial Oficer.

(d) If the Chief Inspector General does not receive
the report of the agency head within the tinme prescribed in

18
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par agraph (a), the Chief Inspector CGeneral may conduct the

i nvestigation in accordance with paragraph (7)(b) or request

t hat anot her agency inspector general conduct the

i nvestigation in accordance with subsection (6) and shal

report the conplaint to the Governor, to the Jeint Legislative
Auditing Comrittee, and to the investigating agency, together
with a statenment noting the failure of the agency inspector
general head to file the required report.

(10) For any tinme period set forth in subsections (3),
(6), (7), and (9), such tine period may be extended in writing
by the Chief Inspector General for good cause shown.

(11) If an investigation under this section produces
evi dence of a criminal violation, the report shall not be
transmitted to the conplainant, and the agency head or agency
i nspector general shall notify the Chief |nspector General and
t he Departnent of Law Enforcenent.

Section 4. Subsection (1), paragraphs (b) and (c) of
subsection (2), and paragraphs (a), (d), (e), (h), (i), and
(j) of subsection (3) of section 112.31895, Florida Statutes,
are anmended to read:

112. 31895 Investigative procedures in response to
prohi bited personnel actions.--

(1)(a) |If a disclosure under s. 112.3187 includes or
results in alleged retaliation by an enployer, the enpl oyee or
former enployee of, or applicant for enploynent with, a state
agency or the enployee or forner enployee of an independent
contractor with any state agency who;—as—detH-red—A—s—
216041t —that is so affected may file a conplaint alleging a

prohi bi ted personnel action, which conplaint nmust be nade by
filing a witten and signed conplaint with the Ofice of the
Chi ef Inspector CGeneral in the Executive Ofice of the

19
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Governor or the Florida Comm ssion on Human Rel ations, no
| ater than 60 days after the prohibited personnel action

(b) Wthin 3 three working days after receiving a
conpl aint under this section, the office or officer receiving
the conpl ai nt shall acknow edge recei pt of the conplaint and
provi de copies of the conplaint and any other prelimnary
i nformati on avail abl e concerning the disclosure of information
under s. 112.3187 to each of the other parties named in
par agraph (a), which parties shall each acknow edge recei pt of
such copies to the conpl ai nant.

(2) FACT FINDING. --The Florida Conmm ssion on Human
Rel ati ons shall

(b) Notify the conplainant, within 15 days after
receiving a conplaint, that the conpl aint has been received by
the comni ssi on departwent.

(c) Wthin 90 days after receiving the conplaint,

provide the agency head, the agency inspector general or, if

applicable, the independent contractor, and the conpl ai nant

with a fact-finding report that may include recomendations to
the parties or proposed resolution of the conplaint. The
fact-finding report shall be presuned adm ssible in any
subsequent or related admnistrative or judicial review

(3) CORRECTI VE ACTI ON AND TERM NATI ON OF
| NVESTI GATI ON. - -

(a) The Florida Comm ssion on Human Rel ations, in
accordance with this act and for the sole purpose of this act,
is enmpowered to:

1. Receive and investigate conplaints from enpl oyees

alleging retaliation by state agencies or from enpl oyees of

i ndependent contractors with any state agencyyas—the—term

20
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1 2. Protect enpl oyees and applicants for enpl oynent

2| with such state agencies or enployees of independent

3| contractors frempreohibitedpersonnel practices under s.

4| 112.3187.

5 3. Petition for stays and petition for corrective

6| actions, including, but not limted to, tenporary

7| reinstatenent.

8 4. Recomend disciplinary proceedi ngs pursuant to

9| investigation and appropriate agency rul es and procedures.

10 5. Coordinate with the Chief Inspector General in the
11| Executive O fice of the Governor and the Florida Conm ssion on
12| Human Rel ations to receive, review, and forward to appropriate
13| agencies, legislative entities, or the Departnent of Law

14| Enforcenent disclosures of a violation of any law, rule, or
15| regul ation, or disclosures of gross ni smanagenent, gross

16| mi sconduct wetfeasance—wsteasance—nonfeasanee, Qgross

17| negl ect of duty, or gross waste of public funds.

18 6. Reviewrules pertaining to personnel matters issued
19| or proposed by the Departnment of Managenent Services, the
20| Public Enpl oyees Rel ati ons Commi ssi on, and ot her agencies,
21| and, if the Florida Comm ssion on Human Rel ations finds that
22| any rule or proposed rule, on its face or as inplenented,
23| requires the comm ssion of a prohibited personnel practice,
24| provide a witten coment to the appropriate agency.
25 7. Investigate, request assistance from other
26| governnental entities, and, if appropriate, bring actions
27| concerning, allegations of retaliation by state agencies or
28| independent contractors of state agenci es under subparagraph
29| 1.
30 8. Admini ster oaths, exam ne witnesses, take
31| statenents, issue subpoenas, order the taking of depositions,
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order responses to witten interrogatories, and neke
appropriate nmotions to limt discovery, pursuant to
i nvestigati ons under subparagraph 1

9. Intervene or otherwi se participate, as a matter of
right, in any appeal or other proceeding arising under this
section before the Public Enployees Rel ations Comi ssion or
any ot her appropriate agency, except that the Florida
Conmmi ssi on on Human Rel ations nust conply with the rul es of
the comni ssion or other agency and may not seek corrective
action or intervene in an appeal or other proceeding w thout
the consent of the person protected under ss.

112.3187-112. 31895.

10. Conduct an investigation, in the absence of an
al l egation, to determ ne whet her reasonabl e grounds exist to
believe that a prohibited action or a pattern of prohibited
action has occurred, is occurring, or is to be taken.

(d) If the Florida Comr ssion on Human Rel ations is
unable to conciliate a conplaint within 60 days after receipt
of the fact-finding report, the Florida Comm ssion on Human
Rel ations shall ternminate the investigation. Upon term nation
of any investigation, the Florida Comm ssion on Human
Rel ati ons shall notify the conpl ai nant and the agency head,_

the agency inspector general, and, if applicable, the

i ndependent contractor of the term nation of the

i nvestigation, providing a summary of relevant facts found
during the investigation and the reasons for terminating the
investigation. A witten statenment under this paragraph is
presuned adm ssible as evidence in any judicial or

admi ni strative proceeding but is not adm ssible w thout the

consent of the conplai nant.
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(e)l. The Florida Comm ssion on Hurman Rel ati ons may

request an agency, independent contractor, or circuit court to

order a stay, on such terns as the court requires, of any
personnel action for 45 days if the Florida Conm ssion on
Human Rel ations deternines that reasonabl e grounds exist to
believe that a prohibited personnel action has occurred, is
occurring, or is to be taken. The Florida Comm ssion on Human
Rel ati ons may request that such stay be extended for
appropriate periods of tine.

2. If, in connection with any investigation, the
Fl ori da Conmi ssion on Human Rel ations determ nes that
reasonabl e grounds exist to believe that a prohibited action
has occurred, is occurring, or is to be taken which requires
corrective action, the Florida Conm ssion on Human Rel ati ons
shall report the determi nation together with any findings or

recommendations to the agency head, the agency inspector

general, and if applicable, the independent contractor and may

report that deternination and those findings and
recomendati ons to the Governor and the Chief Financia
O ficer. The Florida Commi ssion on Human Rel ations nmay i ncl ude
in the report recommendations for corrective action to be
t aken.

3. |If, after 20 days, the agency does not inplenent
t he recomended action, the Florida Conmi ssion on Human
Rel ati ons shall ternminate the investigation and notify the
conpl ai nant of the right to appeal under subsection (4), or

may petition the agency or independent contractor for

corrective action under this subsection.

4. If the Florida Commi ssion on Human Rel ations finds,
in consultation with the individual subject to the prohibited
action, that the agency or independent contractor has
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1| inmplemented the corrective action, the conm ssion shall file
2| such finding with the agency head, agency inspector general

3| and, if applicable, independent contractor, together with any
4] witten comments that the individual provides, and term nate
5| the investigation.

6 (h) If, in connection with any investigation under

7| this section, the Florida Comm ssion on Human Rel ati ons

8| determ nes that reasonable grounds exist to believe that a

9| violation of a law, rule, or regulation has occurred, other
10| than a criminal violation or a prohibited action under this
11| section, the conm ssion may report such violation to the head
12| of the agency, inspector general of the agency, and, if

13| applicable, the independent contractor involved. Wthin 30

14| days after the agency receives the report, the agency head_
15| agency inspector general, and, if applicable, independent

16| contractor shall provide to the conmi ssion a certification

17| that states that the head—ef—the agency or independent

18| contractor has personally reviewed the report and indicates
19| what action has been or is to be taken and when the action
20 will be conpl et ed.
21 (i) During any investigation under this section
22| disciplinary action may not be taken agai nst any enpl oyee of a
23| state agency or enployee of an independent contractor of a
24| st ate agency;—as—theterm—state—ageney—s—defired—+h—s—
25| 2460641~ for reporting an all eged prohibited personnel action
26| that is under investigation, or for reporting any rel ated
27| activity, or against any enployee for participating in an
28| investigation without notifying the Florida Conmi ssion on
29| Human Rel ati ons.
30 (j) The Florida Conmm ssion on Human Rel ati ons nay al so
31| petition for an award of reasonable attorney's fees and
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1| expenses froma state agency or from an i ndependent contractor
2| of a state agency—as—theterm—state—agenrey—is—defined
3| 246-—04%, pursuant to s. 112.3187(9).
4 Section 5. This act shall take effect July 1, 2006
5
6 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk
7 SENATE SUMVARY
8 Revi ses a variety of provisions in the Wistle-blower's
Act, including definitions, extension of the act's
9 coverage to enpl oyees and former enpl oyees of independent
contractors having contracts with state agencies,
10 i nvestigations of informati on and of allegations of
prohi bited retaliation, and transfer of certain
11 responsibilities fron1agenc¥ heads to agency inspectors
12 general or other agency enployees.(See bill for details.)
13
14
15
16
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18
19
20
21
22
23
24
25
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