Fl ori da Senate - 2006 CS for SB 286

By the Conmmittee on Banking and |Insurance; and Senators
Fasano, Baker, Lynn, Dockery and Cri st

597-2227-06
1 A Dbill to be entitled
2 An act relating to sinkhole insurance; anending
3 s. 627.706, F.S.; allow ng a deductible anmount
4 applicable to sinkhole losses in a policy for
5 residential property insurance; defining the
6 term "professional engineer"; anending s.
7 627.707, F.S.; revising references to certain
8 engi neers; authorizing insurers to make direct
9 paynment for certain repairs; excluding insurers
10 fromliability for repairs under certain
11 ci rcunst ances; anending s. 627.7072, F.S.
12 revising references to certain engineers;
13 anmending s. 627.7073, F.S.; revising
14 requi renents for sinkhole reports by
15 prof essi onal engi neers and prof essi ona
16 geol ogi sts; providing for the recording of
17 si nkhol e reports by the clerk of court rather
18 than the property appraiser; creating s.
19 627.7074, F.S.; prescribing an alternative
20 met hod for resol ving disputed sinkhol e
21 i nsurance cl ai nms; providing definitions;
22 prescribi ng procedures for invoking the
23 alternative nmethod; providing that a
24 recommendati on by a neutral evaluator is not
25 bi ndi ng on any party; providing for paynments of
26 costs; requiring the insurer to pay attorney's
27 fees of the policyholder up to a specified
28 anount under certain conditions; providing that
29 an insurer is not liable for attorney's fees or
30 for certain danages under certain conditions;
31 providing for judicial review, anending s.
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1 877.02, F.S.; prohibiting certain solicitations

2 by contractors and other persons providing

3 si nkhol e renedi ati on services; providing

4 penal ti es; providing effective dates.

5

6| Be It Enacted by the Legislature of the State of Florida:

7

8 Section 1. Subsection (1) and paragraph (d) of

9| subsection (2) of section 627.706, Florida Statutes, are

10| amended to read:

11 627.706 Sinkhole insurance; definitions.--

12 (1) Every insurer authorized to transact property

13| insurance in this state shall nmake avail abl e coverage for

14| insurabl e sinkhole | osses on any structure, including contents
15| of personal property contained therein, to the extent provided
16| in the formto which the sinkhole coverage attaches. A policy
17| for residential property insurance may include a deductible
18| ampunt applicable to sinkhole |osses equal to 1 percent, 2

19| percent, 5 percent, or 10 percent of the policy dwelling

20| Limits, with appropriate preni um discounts offered with each
21| deducti bl e anpunt.

22 (2) As used in ss. 627.706-627.7074, and as used in
23| connection with any policy providing coverage for sinkhole

24| | osses:

25 (d) "Professional engineer" nmeans a person, as defined
26| in s. 471.005, who has a bachelor's degree or higher in

27| engineering with a specialty in the geotechnical engineering
28| field. A professional As engi neer nust have geotechnica

29| experience and expertise in the identification of sinkhole

30| activity as well as other potential causes of damage to the
31| structure
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Section 2. Subsections (2), (3), (5), (6), and (9) of
section 627.707, Florida Statutes, are anended to read:

627. 707 Standards for investigation of sinkhole clains
by insurers; nonrenewal s.--Upon receipt of a claimfor a
si nkhol e 1 0oss, an insurer must neet the follow ng standards in
investigating a claim

(2) Following the insurer's initial inspection, the

i nsurer shall engage a professional akr engineer or a

prof essi onal geol ogi st to conduct testing as provided in s.
627.7072 to deternmine the cause of the loss within a
reasonabl e professional probability and issue a report as
provided in s. 627.7073, if:

(a) The insurer is unable to identify a valid cause of
t he damage or di scovers danmage to the structure which is
consi stent with sinkhole |oss; or

(b) The policyhol der demands testing in accordance
with this section or s. 627.7072.

(3) Following the initial inspection of the insured
prem ses, the insurer shall provide witten notice to the
pol i cyhol der disclosing the follow ng information:

(a) What the insurer has determ ned to be the cause of
damage, if the insurer has nmade such a determn nation.

(b) A statenent of the circunmstances under which the

insurer is required to engage a professional ar engineer or a

prof essi onal geologist to verify or elimnate sinkhole |oss

and to engage a professional an engineer to make

recommendati ons regarding |land and buil ding stabilization and
foundati on repair.
(c) A statenent regarding the right of the

pol i cyhol der to request testing by a professional amr engineer

3

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for SB 286
597-2227-06

or a professional geol ogist and the circunstances under which
the policyhol der may demand certain testing.

(5)(a) Subject to paragraph (b), if a sinkhole loss is
verified, the insurer shall pay to stabilize the |land and
buil ding and repair the foundation in accordance with the

recomendati ons of the professional engineer as provided under

s. 627.7073, and in consultation with the policyhol der
subject to the coverage and terns of the policy. The insurer
shall pay for other repairs to the structure and contents in
accordance with the terns of the policy.

(b) The insurer may limt its paynent to the actua
cash val ue of the sinkhole |oss, not including underpinning or
grouting or any other repair technique perforned bel ow the
exi sting foundation of the building, until the policyhol der
enters into a contract for the performance of building
stabilization or foundation repairs. After the policyhol der
enters into the contract, the insurer shall pay the anpunts
necessary to begin and perform such repairs as the work is
performed and the expenses are incurred. The insurer may not
require the policyholder to advance paynent for such repairs.

If repair covered by a personal lines residential property

i nsurance policy has begun and the professional engineer
sel ected or approved by the insurer deternmines that the repair
cannot be conpleted within the policy limts, the insurer nust

ei ther conplete the professional engineer's recomended repair

or tender the policy limts to the policyhol der w thout a
reduction for the repair expenses incurred.

(c) Upon the insurer's obtaining the witten approva

of the policyholder and any lienholder, the insurer nmay neke

paynent directly to the persons selected by the policyhol der

to performthe land and building stabilization and foundation
4
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1| repairs. The decision by the insurer to make payment to such
2| persons does not hold the insurer liable for the work

3| performed.

4 (6) Except as provided in subsection (7), the fees and
5| costs of the professional engineer or the professiona

6| geol ogi st shall be paid by the insurer

7 (9) The insurer may engage a professional structura

8| engineer to make reconmendations as to the repair of the

9| structure.

10 Section 3. Subsection (1) of section 627.7072, Florida
11| Statutes, is anended to read:

12 627. 7072 Testing standards for sinkholes.--

13 (1) The professional engineer and professiona

14| geol ogi st shall perform such tests as sufficient, in their

15| professional opinion, to deternm ne the presence or absence of
16| sinkhole | oss or other cause of danamge within reasonable

17| professional probability and for the professional engineer to
18| make reconmendati ons regardi ng necessary buil ding

19| stabilization and foundation repair

20 Section 4. Subsections (1) and (2) of section

21| 627.7073, Florida Statutes, are anended to read:

22 627. 7073 Sinkhol e reports.--

23 (1) Upon conpletion of testing as provided in s.

24| 627.7072, the professional engineer and professional geol ogi st
25| shall issue a report and certification to the insurer and the
26| policyholder as provided in this section.

27 (a) Sinkhole loss is verified if, based upon tests

28| performed in accordance with s. 627.7072, a professional an
29| engi neer and a professional geologist issue a witten report
30| and certification stating:

31
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1. That the cause of the actual physical and
structural dammge is sinkhole activity within a reasonable
prof essi onal probability.

2. That the anal yses conducted were of sufficient
scope to identify sinkhole activity as the cause of damage
Wi thin a reasonabl e professional probability.

3. A description of the tests perforned.

4. A recommendation by the professional engineer of

nmet hods for stabilizing the | and and buil ding and for meking
repairs to the foundation.

(b) If sinkhole activity is elinmnated as the cause of
damage to the structure, the professional engineer and
prof essi onal geol ogi st shall issue a witten report and
certification to the policyholder and the insurer stating:

1. That the cause of the damage i s not sinkhole
activity within a reasonabl e professional probability.

2. That the analyses and tests conducted were of
sufficient scope to elimnate sinkhole activity as the cause
of danage within a reasonabl e professional probability.

3. A statenent of the cause of the damage within a
reasonabl e professional probability.

4. A description of the tests perforned.

(c) The respective findings, opinions, and

recommendati ons of the professional engineer and professiona

geol ogist as to the cause of distress to the property
ver+Heat+or—or—eHmrateor—ef—astnrkhetetoss and the

fi ndi ngs, opinions, and recommendati ons of the professiona

engi neer as to land and building stabilization and foundation
repair shall be presuned correct.
(2) Any insurer that has paid a claimfor a sinkhole
| oss shall file a copy of the report and certification
6
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1| prepared pursuant to subsection (1), with the county clerk of
2| court preperty—appratser, who shall record the report and

3| certification with the parcel nunber. The insurer shall bear
4| the cost of filing and recording the report and certification
5| There shall be no cause of action or liability against an

6| insurer for conmpliance with this section. The seller of rea
7| property upon which a sinkhole claimhas been nade shal

8| disclose to the buyer of such property that a claimhas been
9| paid and whether or not the full amunt of the proceeds were
10| used to repair the sinkhol e danmage.

11 Section 5. Effective Cctober 1, 2006, section

12| 627.7074, Florida Statutes, is created to read:

13 627. 7074 Alternative procedure for resolution of

14| disputed sinkhole insurance clains.--

15 (1) As used in this section, the term

16 (a) "Neutral evaluation" neans the alternative dispute
17| resolution provided for in this section.

18 (b) "Neutral evaluator" neans a professional engineer
19| or a professional geol ogist who has conpleted a course of

20| study in alternative dispute resolution designed or approved
21| by the departnent for use in the neutral evaluation process,
22| who is deternmined to be fair and inpartial

23 (2)(a) The departnent shall certify and maintain a

24| list of persons who are neutral evaluators.

25 (b) The departnent shall prepare a consuner

26| information panphlet for distribution by insurers to

27| policyholders which clearly describes the neutral evaluation
28| process and includes information and forns necessary for the
29| policyholder to request a neutral evaluation.

30 (3) Following the receipt of the report provided under
31| s. 627.7073 or the denial of a claimfor a sinkhole |oss, the
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insurer shall notify the policyholder of his or her right to

participate in the neutral evaluation programunder this

section. Neutral evaluation supersedes the alternative dispute

resolution process under s. 627.7015. The insurer shal

provide to the policyholder the consuner infornation panphl et

prepared by the departnment pursuant to paragraph (2)(b).

(4) Neutral evaluation is optional and nonbi ndi ng.

Ei ther the policyholder or the insurer nmay decline to

participate. A request for neutral evaluation nmay be filed

with the departnent by the policyholder or the insurer on a

form approved by the departnent. The request for neutra

eval uation nust state the reason for the request and nust

include an explanation of all the issues in dispute at the

tine of the request. Filing a request for neutral evaluation

tolls the applicable tine requirenments for filing suit for a

period of 60 days followi ng the conclusion of the neutra

eval uation process or the tine prescribed in s. 95.11

whi chever is later.

(5) Neutral evaluation shall be conducted as an

informal process in which fornmal rules of evidence and

procedure need not be observed. A party to neutral evaluation

is not required to attend neutral evaluation if a

representative of the party attends and has the authority to

neke a binding decision on behalf of the party. Al parties

shall participate in the evaluation in good faith.

(6) The insurer shall pay the costs associated with

the neutral eval uation.

(7)  Upon receipt of a request for neutral eval uation,

the departnent shall refer the request to a neutral eval uator

The neutral evaluator shall notify the policyholder and the

insurer of the date, tinme, and place of the neutral evaluation
8
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conference. The conference may be held by tel ephone, if

feasi ble and desirable. The neutral eval uation conference

shall be held within 45 days after receipt of the request by

the departnent.

(8) The departnment shall adopt rules of procedure for

the neutral eval uation process.

(9) For policyholders not represented by an attorney,

a _consuner_affairs specialist of the departnent or an enpl oyee

designated as the primary contact for consumers on i ssues

relating to sinkholes under s. 20.121 shall be available for

consultation to the extent that he or she may lawfully do so.

(10) Evidence of an offer to settle a claimduring the

neutral evaluation process, as well as any rel evant conduct or

statenents made in negotiations concerning the offer to settle

aclaim is inadm ssible to prove liability or absence of

liability for the claimor its value, except as provided in

subsection (13).

(11) Any court proceeding related to the subject

matter _of the neutral evaluation shall be stayed pending

conpl etion of the neutral eval uation.

(12) For matters that are not resolved by the parties

at_the conclusion of the neutral evaluation, the neutra

eval uator shall prepare a report stating that in his or her

opi nion the sinkhole |loss has been verified or elimnated and,

if verified, the need for and estinated costs of stabilizing

the | and and any covered structures or buildings and other

appropriate renedi ation or structural repairs. The evaluator's

report shall be sent to all parties in attendance at the

neutral evaluation and to the departnment.

(13) The reconmmendation of the neutral evaluator is

not binding on any party, and the parties retain access to
9
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courts. The neutral evaluator's witten recommendation is

adni ssible in any subseguent action or proceeding relating to

the claimor to the cause of action giving rise to the claim

only for purposes of determining the award of attorney's fees.

(14) 1f the neutral evaluator first verifies the

exi stence of a sinkhole and, second, recomends the need for

and estinmates costs of stabilizing the |and and any covered

structures or buildings and other appropriate renedi ation or

structural repairs, which costs exceed the ampunt that the

insurer has offered to pay the policyholder, the insurer is

liable to the policyholder for up to $2,500 in attorney's fees

for the attorney's participation in the neutral eval uation

process. For purposes of this subsection, the term"offer to

pay" nmeans a witten offer signed by the insurer or its |ega

representative and delivered to the policyholder within 10

days after the insurer receives notice that a request for

neutral evaluation has been nade under this section

(15) 1f the policyholder declines to participate in

neutral evaluation requested by the insurer or declines to

resolve the matter in accordance with the recomendati on of

the neutral evaluator pursuant to this section, the insurer is

not liable for attorney's fees under s. 627.428 or_ other

provisions of the insurance code or for extra-contractua

danmnges related to a claimfor a sinkhole |oss.

(16) A party may seek judicial review of the

recommendati on of the neutral evaluator to determ ne whether

the recommendation i s reasonable. A recommendation is

reasonabl e unless: it was procured by corruption, fraud, or

ot her undue neans; there was evident partiality by the neutra

eval uator _or nmisconduct prejudicing the rights of any party;

or _the neutral eval uator exceeded the authority and power
10
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granted by this section. If the court declares the

recommendation i s not reasonable, the neutral eval uation

recommendati on shall be vacat ed.

Section 6. Subsection (2) of section 877.02, Florida

Statutes, is amended to read:

877.02 Solicitation of |egal services or retainers
therefor; penalty.--

(2) It shall be unlawful for any person in the enpl oy
of or in any capacity attached to any hospital, sanitarium
police departnent, wrecker service or garage, prison or court,
e for a person authorized to furnish bail bonds,

i nvesti gators, photographers, insurance or public adjusters,

or for a general or other contractor as defined in s. 489.105

or_other business providing sinkhole renediation services, to

comunicate directly or indirectly with any attorney or person
acting on said attorney's behalf for the purpose of aiding,
assisting or abetting such attorney in the solicitation of
| egal business or the procurement through solicitation of a
retainer, witten or oral, or any agreenment authorizing the
attorney to performor render |egal services.

Section 7. Except as otherw se expressly provided in

this act, this act shall take effect July 1, 2006.

11
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 286
3
41 1. Permits deductibles for sinkhole loss of 1, 2, 5, and 10
. percent.
2. States that the insurer nust obtain witten approval of a
6 poli cyhol der and any |ienhol der in order to nake direct
paynment to persons sel ected bg t he policyholder to
7 perform | and and buil ding stabilization and foundation
g repairs.
3. Reverts to current |aw that requires that a sinkhole
9 claimbe nmade in bad faith in order for the policyhol der
to be held liable for reinmbursing an i nsurer for 50
10 percent (up to $2,500) of the costs of sinkhole testing.
11| 4 Reverts to the current statutory standard of sinkhole
12 testing (FL Geol ogical Survey No. 57 (2005)).
5. Strikes the bifurcated sinkhole testing procedure
13 contained in SB 286.
14| 6 Requires the sinkhole report issued after testing to
provide a finding on the actual cause of distress to the
15 property, not to nerely verifr or elimnate whether the
16 damage was caused by a sinkhole.
7. Requi res the sinkhol e report Prepared after testin% to be
17 filed with the county clerk of court rather than the
18 property appraiser
8. SPecifies that neutral eval uation supersedes the
19 alternative dispute resolution process under s. 627.7015,
F.S. (the current ADR nedi ati on procedures regarding
20 property insurance clains).
21| 9 Specifies that evidence of an offer to settle a claim
during the neutral evaluation process, or other rel evant
22 conduct or statenents nmade concerning an offer to settle
are inadm ssible to prove or disprove liability or a
23 claims value. Such information nay be used for a
” determ nati on regarding attorney's fees.
10. States that if the neutral evaluator recomrends repairs
25 whose cost exceeds the insurer's offer to pay, the
insurer is liable to the policyholder for up to $2,500 in
26 attorney's fees incurred during the neutral evaluation
process. An offer to pay is a settlenment offer made by
27 the insurer in witing within 10 days of notification
0g that neutral evaluation has been requested.
11. Amends s. 877.02, F.S., regarding prohibiting the illega
29 solicitation of |egal services.
30| 12. States that a general contractor, subcontractor, or any
ot her busi ness providing sinkhole renmedi ati on services
31 cannot conmmuni cate with an attorney in any war for the
e

pur pose of aiding the attg;ney in soliciting ga
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busi ness, procuring a retainer, or any agreement
authorizing the attorney to provide |egal services. A
person doing so is guilty of a 1lst degree m sdeneanor
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