SB 356 First Engrossed (ntc)

1 A bill to be entitled

2 An act relating to guardi anship; anmending s.

3 737.2065, F.S.; excepting the contesting of

4 trust validity by property guardi ans of

5 i ncapacitated grantors froma prohibition

6 agai nst comenci ng certain actions; anmending s.
7 744.107, F.S.; revising provisions relating to
8 court nonitors; requiring orders of appointnment
9 and nonitors' reports to be served upon certain
10 persons; authorizing the court to determ ne

11 whi ch persons may i nspect certain orders or

12 reports; authorizing the court to enter any

13 order necessary to protect a ward or ward's

14 estate; requiring notice and hearing;

15 authorizing a court to assess certain costs and
16 attorney's fees under certain circunstances;

17 creating s. 744.1075, F.S.; authorizing a court
18 to appoint a court nmonitor on an energency

19 basi s under certain circunstances; requiring
20 the court to make certain findings; specifying
21 atinme period for a nobnitor's authority;
22 provi di ng for extending such tinme period,
23 requiring the nmonitor to report findings and
24 recommendati ons; providing duties of the court
25 relating to probable cause for the energency
26 appoi ntnent; authorizing the court to determ ne
27 whi ch persons may inspect certain orders or
28 reports; providing requirenments for a court
29 order to show cause for the energency
30 appoi ntnent; authorizing the court to issue
31 certain injunctions or orders for certain
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1 purposes; requiring the court to provide copies
2 of such injunctions or orders to all parties;

3 authorizing the court to inpose sanctions or

4 take certain enforcenent actions; providing for
5 paynment of reasonable fees to the nonitor

6 prohibiting certain persons fromreceiving

7 certain fees; authorizing a court to assess

8 certain costs and attorney's fees under certain
9 ci rcunst ances; anending s. 744.331, F.S.

10 requiring a court to determ ne whether

11 acceptable alternatives to guardi anship of

12 i ncapaci tated persons exi st under certain

13 ci rcunstances; requiring appoi ntnent of a

14 guardian if no alternative exists; prohibiting
15 such appointnent if an alternative exists;

16 speci fying circunstances of nonexistence of an
17 alternative; preserving certain court authority
18 to determ ne exercise of certain powers of

19 attorney; anmending s. 744.441, F.S.; requiring
20 a court to make certain findings in a ward's
21 best interest before authorizing a guardian to
22 bring certain actions; requiring a court to

23 review certain continuing needs for guardi ans
24 and del egation of a ward's rights; creating s.
25 744.462, F.S.; requiring guardians to

26 i medi ately report certain judicia

27 determinations in certain guardi anship

28 proceedi ngs; requiring a court to review

29 certain continuing needs for guardi ans and

30 del egation of a ward's rights under certain

31 ci rcunst ances; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 737.2065, Florida Statutes, is
amended to read:

737.2065 Trust contests.--An action to contest the
validity of all or part of a trust nmay not be commenced unti

the trust becones irrevocabl e, _except this section shall not

prohibit such action by the quardian of the property of an

i ncapaci t at ed grantor.

Section 2. Section 744.107, Florida Statutes, is

amended to read:
744.107 Court nonitors.--
(1) The court may, upon inquiry fromany interested

person or upon its own notion in any proceedi ng over which it

has jurisdiction, appoint a nonitor. The court shall not

appoint as a nonitor a fanmly nenber or any person with a

personal _interest in the proceedi ngs. The order of appoi ntnent

shal|l be served upon the guardian, the ward, and such other

persons as the court may deternine

(2) The nmonitor may investigate, seek information,

exam ne docunents, or interview the ward and shall report to

the court his or her findings. The report shall be verified
and shall be served on the guardian, the ward, and such other
persons _as the court may deterni ne. Fre—eot+rt—shatt—noet

(3) |If it appears fromthe nmonitor's report that

further action by the court to protect the interests of the

ward is necessary, the court shall, after a hearing with

notice, enter any order necessary to protect the ward or the

ward's estate, including anending the plan, requiring an
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accounting, ordering production of assets, freezing assets,

suspendi ng a guardian, or initiating proceedings to renpve a

quar di an.
(4) Unless otherwi se prohibited by law, a nonitor may

be all owed a reasonable fee as deternined by the court and
paid fromthe property of the ward. No full-tinme state,
county, or nunicipal enployee or officer shall be paid a fee

for such investigation and report. |f the court finds the

motion for court nonitor to have been filed in bad faith, the

costs of the proceeding, including attorney's fees, nay be

assessed agai nst the novant.

Section 3. Section 744.1075, Florida Statutes, is

created to read

744. 1075 Energency court nonitor.--

(1)(a) A court, upon inquiry fromany interested

person or upon its own notion, in any proceeding over which

the court has jurisdiction, nmay appoint a court nmonitor on an

energency basis without notice. The court nust specifically

find that there appears to be i mm nent danger that the

physical or nental health or safety of the ward will be

seriously inpaired or that the ward's property is in danger of

bei ng wasted, m sappropriated, or |ost unless imediate action

is taken. The scope of the matters to be investigated and the

powers and duties of the nonitor nust be specifically

enunerated by court order

(b) The authority of a npnitor appointed under this

section expires 60 days after the date of appointment or upon

a finding of no probable cause, whichever occurs first. The

authority of the nonitor nmay be extended for an additional 30

days upon a showi ng that the energency conditions still exist.
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(2) Wthin 15 days after the entry of the order of

appoi ntnment, the nmonitor shall file his or her report of

findings and recommendations to the court. The report shall be

verified and may be supported by docunents or other evidence.

(3) Upon review of the report, the court shal

determ ne whether there is probable cause to take further

action to protect the person or property of the ward. |f the

court finds no probable cause, the court shall issue an order

finding no probabl e cause and di schargi ng the nonitor

(4)(a) If the court finds probable cause, the court

shall issue an order to show cause directed to the quardi an or

ot her respondent stating the essential facts constituting the

conduct charged and requiring the respondent to appear before

the court to show cause why the court should not take further

action. The order shall specify the tinme and place of the

hearing with a reasonable tinme to allow for the preparation of

a _defense after service of the order

(b) At any tine prior to the hearing on the order to

show cause, the court may issue a tenporary injunction, a

restraining order, or an order freezing assets, may suspend

the guardian or appoint a guardian ad litem or nmy issue any

ot her appropriate order to protect the physical or nenta

health or safety or property of the ward. A copy of all such

orders or injunctions shall be transmitted by the court or

under_its direction to all parties at the tinme of entry of the

order or injunction.

(c) Following a hearing on the order to show cause,

the court nmay inpose sanctions on the quardian or his or her

attorney or other respondent or take any other action

aut hori zed by |law, _including entering a judgnent of contenpt,

ordering an accounting, freezing assets, referring the case to
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local | aw enforcenent agencies or the state attorney, filing

an_abuse, neglect, or exploitation conplaint with the

Departnent of Children and Fanmily Services, or initiating

proceedings to renove the quardian. Nothing in this subsection

shall be construed to preclude the mandatory reporting

requi rements in chapter 39

(5) Unless otherwi se prohibited by |aw, a nonitor nmay

be allowed a reasonable fee as determ ned by the court and

paid fromthe property of the ward. No full-tine state

county, or nunicipal enployee or officer shall be paid a fee

for such investigation and report. If the court finds the

motion for a court nmonitor to have been filed in bad faith,

the costs of the proceeding, including attorney's fees, may be

assessed agai nst the novant.

Section 4. Paragraphs (b) and (f) of subsection (6) of
section 744.331, Florida Statutes, are anmended to read:

744.331 Procedures to deternine incapacity.--

(6) ORDER DETERM NI NG | NCAPACI TY. --1f, after naking
findings of fact on the basis of clear and convi ncing
evi dence, the court finds that a person is incapacitated with
respect to the exercise of a particular right, or all rights,
the court shall enter a witten order deternining such
incapacity. A person is determned to be incapacitated only
with respect to those rights specified in the order.

(b) When an order is entered that determines that a

person is incapable of exercising delegable rights, the court

nmust _consider and find whether there is an alternative to

guardi anship that will sufficiently address the probl ens of

the incapacitated person. A guardian nust be appointed to

exercise the incapacitated person's del egable rights unless

the court finds that there is an alternative. A guardi an _shal
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not be appointed if the court finds that there is an

alternative to quardianship that will sufficiently address the

problenms of the incapacitated person Hr—anhy—e+rder—deelaring—=a
. . I T .
? . o I I .

"y . . TION ” :
ward.

(f) Upon the filing of a verified statement by an

interested person stating:

1. That he or she has a good faith belief that the

al | eged i ncapacitated person's trust, trust anendnent, or

durabl e power of attorney is invalid; and

2. A reasonable factual basis for that belief,

the trust, trust anmendnent., or durable power of attorney shal

not be deenmed to be an alternative to the appointnent of a

guardi an. The appointnent of a guardian shall not limt the

court's authority to determi ne that certain authority granted

by a durable power of attorney is to renmnin exercisable by the
attorney in fact Vhenr—anrerder—+s—entered—whiechdetermnres

Section 5. Subsection (11) of section 744.441, Florida

Statutes, is anended to read:

744. 441 Powers of guardi an upon court approval.--After
obt ai ni ng approval of the court pursuant to a petition for
authorization to act, a plenary guardian of the property, or a
limted guardian of the property within the powers granted by
the order appointing the guardian or an approved annual or

anmended guardi anship report, may:
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(11) Prosecute or defend clains or proceedings in any
jurisdiction for the protection of the estate and of the
guardian in the performnce of his or her duties. Before

aut horizing a guardian to bring an action described in s.

737.2065, the court shall first find that the action appears

to be in the ward's best interests during the ward's probabl e

lifetime. If the court denies a request that a guardi an be

aut horized to bring an action described in s. 737.2065, the

court shall review the continued need for a guardi an _and the

extent of the need for delegation of the ward's rights.

Section 6. Section 744.462, Florida Statutes, is

created to read

744. 462 Determination regarding alternatives to

guardi anship.--Any judicial determ nation concerning the

validity of the ward's trust, trust anmendnent, or durable

power of attorney shall be pronptly reported in the

guar di anshi p proceedi ng by the quardi an of the property. If

the instrunent has been judicially determ ned to be valid, or

if after the appointnment of a guardian a petition is filed

alleging that there is an alternative to gquardi anship that

will sufficiently address the problens of the ward, the court

shall review the continued need for a guardian and the extent

of the need for delegation of the ward's rights.

Section 7. This act shall take effect upon becomng a

| aw.
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