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By the Committees on Justice Appropriations; Criminal Justice;
and Senat or Canpbell

604-2164- 06
1 A Dbill to be entitled
2 An act relating to the Conm ssion on Capita
3 Cases; anmending s. 27.701, F.S.; specifying
4 that the capital collateral regional counsels
5 are a part of the legislative branch; providing
6 for the appointnment of the capital collatera
7 regi onal counsels by the President of the
8 Senate and the Speaker of the House of
9 Representatives; anmending s. 27.702, F.S.
10 renmovi ng the requirenment that the Justice
11 Admi ni strative Conmnmi ssion provide
12 adm nistrative support to the capita
13 col |l ateral regional counsels; anmending s.
14 27.709, F.S.; specifying that the Conm ssion on
15 Capital Cases is a part of the legislative
16 branch; authorizing the Comri ssion on Capita
17 Cases to sponsor continuing | egal education
18 prograns devoted specifically to capital cases;
19 anmending s. 27.710, F.S.; specifying criteria
20 that a private attorney must satisfy in order
21 to be eligible to be appointed as counsel in a
22 postconviction capital collateral proceeding;
23 provi ding that a judge nmay appoint an attorney
24 who does not neet the appointnent criteria if
25 exceptional circunstances exist; providing that
26 an attorney may be renmoved fromthe capita
27 collateral registry if the attorney does not
28 neet the criteria; directing the executive
29 director of the commi ssion to renove an
30 attorney fromthe registry if the attorney
31 fails to tinely file an executed contract;
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1 requiring a private attorney appointed by a

2 court to represent a capital defendant to

3 subnmit a report each quarter to the comni ssion
4 requiring that the executive director renpve an
5 attorney fromthe registry if the attorney does
6 not submt the report within a specified tine;

7 requiring that an attorney meke reasonabl e

8 efforts to assist the person under a sentence

9 of death in finding an attorney under certain
10 ci rcunstances; anending s. 27.711, F.S.

11 provi ding that an attorney who is listed on the
12 registry and representing at | east one capita
13 defendant is entitled to tuition and expenses
14 for continuing | egal education courses;

15 provi ding that an attorney may represent no

16 nore than 7 inmates in capital postconviction
17 cases at any one time; authorizing a tria

18 judge to award fees exceedi ng those set by |aw
19 requiring a judge intending to award such fees
20 to make specific witten findings of fact;

21 anending s. 216.011, F.S.; providing that the
22 capital collateral regional counsels are not a
23 state agency; providing an effective date.

24

25| Be It Enacted by the Legislature of the State of Florida:
26

27 Section 1. Subsection (1) of section 27.701, Florida
28| Statutes, is anended to read:

29 27.701 Capital collateral regional counsels.--
30 (1) There are created three regional offices of
31| capital collateral counsel, which shall be located in a
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1| northern, middle, and southern region of the state. The

2| capital collateral counsels shall be a part of the legislative
3| branch of government. The northern region shall consist of the
4| First, Second, Third, Fourth, Eighth, and Fourteenth Judicia

5| Circuits; the mddle region shall consist of the Fifth, Sixth,
6| Seventh, Ninth, Tenth, Twelfth, Thirteenth, and Ei ghteenth

7| Judicial Circuits; and the southern region shall consist of

8| the Eleventh, Fifteenth, Sixteenth, Seventeenth, Nineteenth,

9| and Twentieth Judicial Circuits. Each regional office shall be
10| administered by a regional counsel. A regional counsel nust

11| be, and nmust have been for the preceding 5 years, a nmenber in
12| good standing of The Florida Bar or a sinilar organization in
13| another state. Each capital collateral regional counsel shal
14| be appointed by the President of the Senate and the Speaker of
15| the House of Representatives Geverne+r, and is subject to

16| confirmation by the Senate. The Suprenme Court Judicia

17| Nomi nating Conm ssion shall reconmend to the President of the
18| Senate and the Speaker of the House of Representatives

19| Governor three qualified candi dates for each appointnment as

20| regional counsel. The President of the Senate and the Speaker
21| of the House of Representatives Geswvernor shall appoint a

22| regional counsel for each region from anong the

23| recommendations, or, if it is in the best interest of the fair
24| administration of justice in capital cases, they the—Governer
25| may reject the nominations and request submi ssion of three new
26| nom nees by the Supreme Court Judicial Nom nating Commi ssion
27| Each capital collateral regional counsel shall be appointed to
28| a termof 3 years. Vacancies in the office of capita

29| collateral regional counsel shall be filled in the same manner
30| as appointnents. A person appointed as a regional counsel may
31
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1| not run for or accept appointnent to any state office for 2

2| years follow ng vacation of office.

3 Section 2. Subsection (1) of section 27.702, Florida
4| Statutes, is anended to read:

5 27.702 Duties of the capital collateral regiona

6| counsel; reports.--

7 (1) The capital collateral regional counsel shall

8| represent each person convicted and sentenced to death in this
9| state for the sole purpose of instituting and prosecuting

10| collateral actions challenging the legality of the judgnent
11| and sentence i nposed agai nst such person in the state courts,
12| federal courts in this state, the United States Court of

13| Appeals for the Eleventh Circuit, and the United States

14| Suprene Court. The capital collateral regional counsel and the
15| attorneys appointed pursuant to s. 27.710 shall file only

16| those postconviction or collateral actions authorized by

17| statute. The three capital collateral regional counsels

18| offices shall function independently and be separate budget
19| entities, and the regional counsels shall be the office heads
20| for all purposes. Fhe—Justiece—Admnistrative—Commssion—shalt-
21| prewvide—admnistrati-vesuppert—and-servieetothethree

22 | effHieesteothe—extentrequestedbytheregional—ecounsels—TFhe
23| three—regional—offiees—shall—net—be sublectto—control—

24| supervi-sien—er—direeti-en—bythe JusticeAdmnistrative

25 — HAgs A ;

26 | persennel—purehasi-rg—transacti-ens—i-avelvi-ngreal—er—persenal-
27| preperty—andbudgetary—ratters—

28 Section 3. Paragraph (a) of subsection (1) of section
29| 27.709, Florida Statutes, is anended, and paragraph (d) is

30| added to subsection (2) of that section, to read:

31 27.709 Commi ssion on Capital Cases.--
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(1)(a) There is created within the leqgislative branch

of governnment the Conmi ssion on Capital Cases, which shal

consi st of the six follow ng nenbers:

1. Two nmenbers appointed by the Governor

2. Two nenbers appointed by the President of the
Senate fromthe nenbership of the Senate. One nenber shall be
a menber of the mpjority party, and one nmenber shall be a
menber of the minority party.

3. Two nenbers appoi nted by the Speaker of the House
of Representatives fromthe nenbership of the House of
Representatives. One nenber shall be a nmenber of the mpjority
party, and one nenber shall be a nmenber of the mnority party.

(2)

(d) The conm ssion may sponsor prograns of continuing

| egal _education which are devoted specifically to capita

cases and shall undertake any project recommended or approved

by the conmm ssion nenbers.

Section 4. Section 27.710, Florida Statutes, is
amended to read:

27.710 Registry of attorneys applying to represent
persons i n postconviction capital collateral proceedings;
certification of mininmmrequirenents; appointnment by tria
court. --

(1) The executive director of the Comr ssion on
Capital Cases shall conpile and naintain a statew de registry
of attorneys in private practice who have certified that they
neet the wnmm requirenents of this section and s—
2042y~ who are avail able for appoi ntnent by the court

under this section to represent persons convicted and

sentenced to death in this state in postconviction collatera

pr oceedi ngs—anrd—whe—have—attended—wthinthetast—year—a
5
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fuHHed. To ensure that sufficient attorneys are avail able

for appointnment by the court, when the nunber of attorneys on
the registry falls below 50, the executive director shal
notify the chief judge of each circuit by letter and request
the chief judge to pronptly submit the nanes of at |east three
private attorneys who regularly practice crimnal law in that
circuit and who appear to neet the mnimumrequirenments to
represent persons in postconviction capital collatera
proceedi ngs. The executive director shall send an application
to each attorney identified by the chief judge so that the
attorney may register for appointnment as counsel in
postconviction capital collateral proceedings. As necessary,
the executive director may al so advertise in | ega
publicati ons and other appropriate nedia for qualified
attorneys interested in registering for appoi ntnent as counse
i n postconviction capital collateral proceedings. Not |ater
than Septenber 1 of each year, and as necessary thereafter
the executive director shall provide to the Chief Justice of
the Suprenme Court, the chief judge and state attorney in each
judicial circuit, and the Attorney General a current copy of
its registry of attorneys who are avail able for appointnent as
counsel in postconviction capital collateral proceedings. The
regi stry nust be indexed by judicial circuit and nmust contain
6
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the requisite information submtted by the applicants in
accordance with this section.

(2)(a) To be eligible for court appointnment as counse
i n postconviction capital collateral proceedings, an attorney
nmust certify on an application provided by the executive

director that he or she is a nenber in good standing of The

Fl ori da Bar and:

1. Is an _active practitioner who has at |least 5 years

experience in the practice of crimnal law, is famliar with

the production of evidence and the use of expert w tnesses,

including psychiatric and forensic evidence, and has

denpbnstrated the proficiency necessary for representation in

capital cases, including the investigation and presentation of

m tigation evidence

2. Has attended a mininmumof 12 hours of continuing

| egal _education programs within the previous 2 yvears which

were devoted to the defense of capital cases and offered by

The Florida Bar or another recogni zed provider of continuing

| egal _education courses; and

3.a. Has tried at | east nine state or federal jury

trials to conpletion, two of which nmust have been capita

cases and:

(1) Three of which nust have been nurder trials;

(11) One of which nust have been a nurder trial and

five of which nust have been other felony trials; or

(111) One of which nust have included a postconviction

evidentiary hearing and five of which nust have been other

felony trials; or

b. Has appeal ed one capital conviction and appeal ed:

(1) At least three felony convictions, one of which

nust have been a nurder;

7
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(11) At least three felony convictions and

participated in one capital postconviction evidentiary

hearing; or
(I11) At least six felony convictions, tw of which

nust have been nurders.

(b) If the trial court finds that exceptiona

Circunmstances exist requiring appointnent of an attorney who

does not neet the criteria set forth in paragraph (a). the

trial court shall enter a witten order specifying the

exceptional circunstances requiring appointnent of the

attorney and explicit findings that the attorney chosen wil|

provi de conpetent representation in accordance with the intent

of this section.

(c) Afailure to conply with any criterion set forth

in paragraph (a) may be cause to renpve the attorney fromthe

registry until the criterion is satisfied.

(d) Satisfaction of the criterion may be proven by

submtting a witten certification to the conmm ssion. The

certification is conplete upon subnission of the application
by electronic mail without a signature satisfes—themrimHn
regui+rerents—for—private—counsel—setforth—ins—27704{2}.
(3) An attorney who—apptes—for—registrationandecourt
. . oo .
? 't . : I
Hr—Ret—merethan—feour—such—proceedings—and—++ appointed to

represent a person in postconviction capital collatera

proceedi ngs- shall continue the sueh representati on under the

terms and conditions set forth in s. 27.711 until the sentence

is reversed, reduced, or carried out or unless pernmtted to

wi t hdraw fromrepresentation by the trial court. The court may

not permt an attorney to withdraw fromrepresentati on w thout
8
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a finding of sufficient good cause. The court mmy inpose
appropriate sanctions if it finds that an attorney has shown
bad faith with respect to continuing to represent a defendant
in a postconviction capital collateral proceeding. This
section does not preclude the court fromreassigning a case to
a capital collateral regional counsel follow ng
di scontinuation of representation if a conflict of interest no
| onger exists with respect to the case.

(4)(a) Each private attorney who is appointed by the
court to represent a capital defendant nust enter into a
contract with the Chief Financial Oficer. If the appointed
attorney fails to execute the contract within 30 days after
the date the contract is mailed to the attorney, the executive
director of the Comm ssion on Capital Cases shall notify the

trial court and shall renpve the attorney fromthe registry

list. The Chief Financial O ficer shall develop the form of
the contract, function as contract nmanager, and enforce
performance of the ternms and conditions of the contract. By
si gning such contract, the attorney certifies that he or she
intends to continue the representation under the terns and
conditions set forth in the contract until the sentence is
reversed, reduced, or carried out or until released by order
of the trial court.

(b) Each private attorney appointed by a court to

represent a capital defendant shall subnit a report each

guarter to the commi ssion in the format designated by the

commi ssion. |If the attorney does not submt the report within

30 days after the end of the quarter, the executive director

shall renpve the attorney fromthe reqgistry and the court nay

inpose a fine or renpve the attorney fromthe case

9
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(5)(a) Upon the nmotion of the capital collatera
regi onal counsel to withdraw pursuant to s. 924.056(1)(a); or

(b) Upon notification by the state attorney or the
Attorney Ceneral that:

1. Thirty days have el apsed since appoi ntnent of the
capital collateral regional counsel and no entry of appearance
has been filed under pursuanrt—te s. 924.056; or

2. A person under sentence of death who was previously
represented by private counsel is currently unrepresented in a

postconviction capital collateral proceeding,

the executive director shall imediately notify the tria
court that inposed the sentence of death that the court nust
i medi ately appoint an attorney, selected fromthe current
registry, to represent the sueh person in collateral actions
challenging the legality of the judgnent and sentence in the

appropriate state and federal courts. If the attorney

appointed to represent a person under a sentence of death does

not wi sh to continue representing the person in federa

proceedi ngs, the attorney nust neke reasonable efforts to

assist the person in finding an attorney who neets the federa

criteria to represent the person in any federal proceedings.

The court shall have the authority to strike a notice of
appearance filed by a Capital Collateral Regional Counsel, if
the court finds the notice was not filed in good faith and may
so notify the executive director that the client is no |onger
represented by the Office of Capital Collateral Regiona
Counsel . I n making an assignnment, the court shall give
priority to attorneys whose experience and abilities in
crimnal law, especially in capital proceedings, are known by
the court to be conmensurate with the responsibility of
10
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representing a person sentenced to death. The trial court mnust
i ssue an order of appointnment which contains specific findings
that the appoi nted counsel neets the statutory requirenents
and has the high ethical standards necessary to represent a
person sentenced to death.

(6) Mre than one attorney nay not be appointed and
conpensated at any one tinme under s. 27.711 to represent a
person in postconviction capital collateral proceedings.
However, an attorney appointed under this section may
desi gnate another attorney to assist himor her if the
designated attorney neets the qualifications of this section

Section 5. Subsections (4), (7), and (9) of section
27.711, Florida Statutes, are anmended, and subsection (15) is
added to that section, to read:

27.711 Terns and conditions of appointnent of
attorneys as counsel in postconviction capital collatera
proceedi ngs. - -

(4) Upon approval by the trial court, an attorney
appointed to represent a capital defendant under s. 27.710 is
entitled to paynment of the followi ng fees by the Chief
Fi nancial Officer:

(a) Regardless of the stage of postconviction capita
coll ateral proceedings, the attorney is entitled to $100 per
hour, up to a maxi mum of $2,500, after accepting appoi ntnent
and filing a notice of appearance.

(b) The attorney is entitled to $100 per hour, up to a
maxi mum of $20, 000, after tinely filing in the trial court the
capital defendant's conplete original notion for
postconviction relief under the Florida Rules of Crimna
Procedure. The notion nust raise all issues to be addressed by
the trial court. However, an attorney is entitled to fees

11
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under this paragraph if the court schedules a hearing on a
matter that nmekes the filing of the original nmotion for
postconviction relief unnecessary or if the court otherw se
di sposes of the case.

(c) The attorney is entitled to $100 per hour, up to a
mexi mum of $20, 000, after the final hearing on t+al——eourt
tssues—a—final—order—grantinrg—or—denyng the capita

defendant's nmotion for postconviction relief.

(d) The attorney is entitled to $100 per hour, up to a
maxi mum of $20, 000, after tinely filing in the Suprene Court
the capital defendant's brief or briefs that address the tria
court's final order granting or denying the capita
defendant's nmotion for postconviction relief and the state
petition for wit of habeas corpus.

(e) The attorney is entitled to $100 per hour, up to a
mexi mum of $10, 000, after the trial court issues an order
foll owi ng purstant—te a remand fromthe Suprene Court, which
directs the trial court to hold further proceedings on the
capital defendant's notion for postconviction relief.

(f) The attorney is entitled to $100 per hour, up to a
maxi mum of $4, 000, after the appeal of the trial court's
deni al of the capital defendant's notion for postconviction
relief and the capital defendant's state petition for wit of
habeas corpus becone final in the Supreme Court.

(g) At the conclusion of the capital defendant's
postconviction capital collateral proceedings in state court,
the attorney is entitled to $100 per hour, up to a maxi mum of
$2,500, for the preparation of the initial federal pleading

: TN . : . : . . .
Court—ef—the—Unrited—States.

12
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(h)y If, at any tine, a death warrant is issued, the
attorney is entitled to $100 per hour, up to a maxi num of
$5,000. This paynment shall be full conpensation for attorney's
fees and costs for representing the capital defendant

t hroughout the proceedi ngs before the state courts of Florida.

The hours billed by a contracting attorney under this
subsection may include time devoted to representation of the
def endant by another attorney who is qualified under s. 27.710
and who has been designhated by the contracting attorney to
assi st himor her.

(7) Each reqgistry Ar attorney who is representing at

| east one capital defendant aetively—representing—a—ecapt-tal
defendant is entitled to a maxi nrum of $500 per fiscal year for

tuition and expenses for continuing | egal education that
pertains to the representation of capital defendants,

regardl ess of the total nunber of capital defendants the

attorney is representing. Upon approval by the trial court,

the attorney is entitled to paynent by the Chief Financia
O ficer for expenses for such tuition and continuing | ega
educati on.

(9) An attorney may not represent nore than 7 innmates
fve—defendants in capital postconviction litigation at any

one tinme. The 7-inmate-representation limt includes capita

post convi ction cases proceedi ng under contract with the

capital collateral regional counsel, inmates represented pro

bono, and innmates privately retaining the attorney. An

attorney may not be appointed to additional capita

postconvi ction cases until the attorney's representation tota

falls below the 7-case |limt.

13
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(15) A trial judge may award fees that exceed those

outlined in this section. |If a trial court judge intends to

award attorney fees in excess of those outlined in this

section, the judge nust include witten findings of fact that

specifically state the extraordinary nature of the

expenditures of the tinme, energy, and talents of the attorney

in the case which are not ordinarily expended in other capita

col |l ateral cases.

Section 6. Paragraph (qgqq) of subsection (1) of section
216.011, Florida Statutes, is anended to read

216.011 Definitions.--

(1) For the purpose of fiscal affairs of the state,
appropriations acts, |egislative budgets, and approved
budgets, each of the following terns has the neani ng
i ndi cat ed:

(qgq) "State agency" or "agency" nmeans any official
of ficer, conmm ssion, board, authority, council, comittee, or
departnment of the executive branch of state governnment. For
purposes of this chapter and chapter 215, "state agency" or
"agency" includes, but is not linted to, state attorneys,
public defenders, the—ecapital——cotHateralregional—ecounsels—
the Justice Admi nistrative Comr ssion, the Florida Housing
Fi nance Corporation, and the Florida Public Service
Commi ssion. Solely for the purposes of inplenmenting s. 19(h),
Art. 11l of the State Constitution, the terns "state agency"
or "agency" include the judicial branch

Section 7. This act shall take effect July 1, 2006.

14

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for CS for SB 360
604-2164- 06

1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 CS for Senate Bill 360
3
4| Rempves proposed | anguage finding that all capital collatera
c cases are not extraordinary.
States that the capital collateral regional counsels are a
6| part of the legislative branch of governnment and shall be
aﬁpointed by the President of the Senate and the Speaker of
7| the House.
8| Deletes provisions requiring the Justice Administrative
Commi ssion to provide adm nistrative support to the capita
9| collateral regional counsels.
10| States that the Comni ssion on Capital Cases is a part of the
11 | egi slative branch of governnent.
Renoves a provision that would require the state to rei nburse
12| attorneys for case costs that take capital collateral cases
pr o- bono.
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