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Fl orida Senate - 2006 COW TTEE AMENDMENT
Bill No. SB 416
Bar code 355618
CHAMBER ACTI ON

Senat e House

Comm RCS
04/ 25/ 2006 05:44 PM

The Conmittee on Health Care (Jones) recommended the foll ow ng

anendnment :

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. The Legislature finds that there exists a

conpelling state interest in patients being informed of the

credentials of the health care practitioners who treat them

and in the public being protected fromm sl eading health care

advertising. The Legislature further finds that the areas of

licensure for the practice of health care can be extrenely

confusing for patients and that health care practitioners can

easily m slead patients into believing that the practitioner

is better qualified than other health care practitioners

sinmply by creating a sham practice designation. Therefore, the

Legi slature has determ ned that the nost direct and effective

manner _in which to protect patients fromthis identifiable

harmis to ensure that patients and the public be inforned of

the training of health care practitioners and intends by this
1
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act to require the provision of the information.

Section 2. Section 456.072, Florida Statutes, is
amended to read:

456.072 G ounds for discipline; penalties;
enforcenent. - -

(1) The follow ng acts shall constitute grounds for
whi ch the disciplinary actions specified in subsection (2) may
be taken:

(a) Making msleadi ng, deceptive, or fraudul ent
representations in or related to the practice of the
i censee's profession.

(b) Intentionally violating any rule adopted by the
board or the departnent, as appropriate.

(c) Being convicted or found guilty of, or entering a
plea of guilty or nolo contendere to, regardl ess of
adjudi cation, a crime in any jurisdiction which relates to the
practice of, or the ability to practice, a licensee's
pr of essi on.

(d) Using a Cass IlIl or a dass IV |laser device or
product, as defined by federal regulations, wthout having
conplied with the rules adopted under purstant—te s.

501. 122(2) governing the registration of the sueh devices.

(e) Failing to conply with the educational course
requi renents for human i mmunodefi ci ency virus and acquired
i mmune deficiency syndrone.

(f) Having a license or the authority to practice any
regul at ed profession revoked, suspended, or otherw se acted
agai nst, including the denial of licensure, by the |icensing
authority of any jurisdiction, including its agencies or
subdi vi sions, for a violation that would constitute a
violation under Florida law. The licensing authority's
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acceptance of a relinquishnment of |icensure, stipulation
consent order, or other settlenent, offered in response to or
in anticipation of the filing of charges against the |license,
shal | be construed as action against the |license.

(g) Having been found liable in a civil proceeding for
knowingly filing a false report or conplaint with the
department agai nst another |icensee.

(h) Attenpting to obtain, obtaining, or renewing a
license to practice a profession by bribery, by fraudul ent
m srepresentation, or through an error of the departnent or
t he board.

(i) Except as provided in s. 465.016, failing to
report to the departnment any person who the |icensee knows is
in violation of this chapter, the chapter regulating the
al l eged violator, or the rules of the departnment or the board.

(j) Aiding, assisting, procuring, enploying, or
advi sing any unlicensed person or entity to practice a
profession contrary to this chapter, the chapter regul ating
the profession, or the rules of the department or the board.

(k) Failing to performany statutory or |ega
obligation placed upon a |icensee. For purposes of this
section, failing to repay a student |oan issued or guaranteed
by the state or the Federal Governnent in accordance with the
terms of the loan or failing to conmply with service
schol arshi p obligations shall be considered a failure to
performa statutory or |egal obligation, and the m ninmm
di sciplinary action inposed shall be a suspension of the
license until new paynent termnms are agreed upon or the
schol arship obligation is resuned, foll owed by probation for
the duration of the student |oan or remaining scholarship
obligation period, and a fine equal to 10 percent of the
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defaul ted | oan anmount. Fines collected shall be deposited into
the Medi cal Quality Assurance Trust Fund.

(1) Making or filing a report which the |licensee knows
to be false, intentionally or negligently failing to file a
report or record required by state or federal |aw, or
willfully inpeding or obstructing another person to do so.
Such reports or records shall include only those that are
signed in the capacity of a |licensee.

(m Making deceptive, untrue, or fraudul ent
representations in or related to the practice of a profession
or enploying a trick or schene in or related to the practice
of a profession.

(n) Exercising influence on the patient or client for
t he purpose of financial gain of the licensee or a third
party.

(o) Practicing or offering to practice beyond the
scope pernitted by |aw or accepting and perform ng
prof essional responsibilities the |icensee knows, or has
reason to know, the licensee is not conpetent to perform

(p) Delegating or contracting for the performance of
prof essional responsibilities by a person when the |icensee
del egating or contracting for performance of the sueh
responsi bilities knows, or has reason to know, the sueh person
is not qualified by training, experience, and authorization
when required to performthem

(gq) Violating a lawmful order of the department or the
board, or failing to conply with a lawfully issued subpoena of
t he depart ment.

(r) Inproperly interfering with an investigation or
i nspection authorized by statute, or with any disciplinary
pr oceedi ng.
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(s) Failing to conply with the educational course
requi renents for domestic viol ence.

(t) Failing to identify through witten notice, which

may i nclude the wearing of a nanme tag, or orally to a patient

the type of |license under which the practitioner is

practicing. Any advertisenent for health care services naning

the practitioner nust identify the type of |license the

practitioner holds. This paragraph does not apply to a

practitioner while the practitioner is providing services in a

facility licensed under chapter 394, chapter 395, or chapter

400. Each board, or the departnent where there is no board, is

authorized by rule to determne howits practitioners nay

comply with this disclosure requirenent.

(W Failing to conply with the requirenents of ss.
381. 026 and 381.0261 to provide patients with information
about their patient rights and howto file a patient
conpl ai nt.

(V) t# Engaging or attenpting to engage in sexua
m sconduct as defined and prohibited in s. 456.063(1).

(Wt Failing to conply with the requirenents for
profiling and credentialing, including, but not linmted to,
failing to provide initial information, failing to tinely
provi de updated information, or maki ng m sl eadi ng, untrue,
deceptive, or fraudul ent representations on a profile,
credentialing, or initial or renewal |icensure application

(X)ft#)- Failing to report to the board, or the
departrment if there is no board, in witing within 30 days
after the licensee has been convicted or found guilty of, or
entered a plea of nolo contendere to, regardl ess of
adj udi cation, a crime in any jurisdiction. Convictions,
findi ngs, adjudications, and pleas entered into prior to the
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enact ment of this paragraph nust be reported in witing to the
board, or department if there is no board, on or before
Oct ober 1, 1999.

(V) Using information about people involved in
not or vehi cl e acci dents whi ch has been derived from acci dent
reports made by | aw enforcenment officers or persons invol ved
in accidents under purstant—to s. 316. 066, or using
i nformati on published in a newspaper or other news publication
or through a radio or television broadcast that has used
i nformati on gai ned from such reports, for the purposes of
commercial or any other solicitation whatsoever of the people
involved in the sueh accidents.

(2)& Being unable to practice with reasonabl e skil
and safety to patients by reason of illness or use of al cohol
drugs, narcotics, chemcals, or any other type of nmaterial or
as a result of any mental or physical condition. In enforcing
thi s paragraph, the departnent shall have, upon a finding of
the secretary or the secretary's designee that probable cause
exists to believe that the licensee is unable to practice
because of the reasons stated in this paragraph, the authority
to issue an order to conpel a licensee to subnmit to a nenta
or physical exam nation by physicians designated by the
departrment. If the licensee refuses to conply with the sueh
order, the departnent's order directing the stueh exam nation
may be enforced by filing a petition for enforcement in the
circuit court where the licensee resides or does business. The
departrent shall be entitled to the summary procedure provided
ins. 51.011. A licensee or certificatehol der affected under
this paragraph shall at reasonable intervals be afforded an
opportunity to denonstrate that he or she can resume the
conpetent practice of his or her profession with reasonable
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skill and safety to patients.

(aa)tz)y Testing positive for any drug, as defined in
s. 112.0455, on any confirmed preenpl oynment or
enpl oyer-ordered drug screeni ng when the practitioner does not
have a | awful prescription and legitinmate nmedical reason for
using the sueh drug.

(bb)faay Performng or attenpting to perform health
care services on the wong patient, a wong-site procedure, a
wrong procedure, or an unauthorized procedure or a procedure
that is medically unnecessary or otherwi se unrelated to the
patient's diagnosis or nedical condition. For the purposes of
this paragraph, perfornmng or attenpting to perform health
care services includes the preparation of the patient.

(cc) bbby Leaving a foreign body in a patient, such as
a sponge, clanp, forceps, surgical needle, or other
par aphernal i a commonly used in surgical, exam nation, or other
di agnosti c procedures. For the purposes of this paragraph, it
shall be legally presuned that retention of a foreign body is
not in the best interest of the patient and is not within the
standard of care of the profession, regardl ess of the intent
of the professional

(dd) fee} Violating any provision of this chapter, the
applicable practice act, or any rul es adopted pursuant
t her et o.

(ee)fdeh- Wth respect to naking a personal injury
protection claimas required by s. 627.736, intentionally
submitting a claim statenent, or bill that has been "upcoded"
as defined in s. 627.732.

(ff)feeyr Wth respect to naking a personal injury
protection claimas required by s. 627.736, intentionally
submtting a claim statement, or bill for payment of services
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that were not rendered.

(ga) 5 Engaging in a pattern of practice when
prescribing medicinal drugs or controlled substances which
denonstrates a | ack of reasonable skill or safety to patients,
a violation of any provision of this chapter, a violation of
t he applicable practice act, or a violation of any rules
adopt ed under pursuart—te this chapter or the applicable
practice act of the prescribing practitioner. Notw thstanding
s. 456.073(13), the departnent nmay initiate an investigation
and establish such a pattern frombilling records, data, or
any other information obtained by the departnent.

(hh) g Being ternminated froma treatnent program for
i mpaired practitioners, which is overseen by an inpaired
practitioner consultant as described in s. 456.076, for
failure to comply, without good cause, with the terns of the
nonitoring or treatment contract entered into by the |icensee,
or for not successfully conpleting any drug treatnment or
al cohol treatnment program

(2) Wen the board, or the departnent when there is no
board, finds any person guilty of the grounds set forth in
subsection (1) or of any grounds set forth in the applicable
practice act, including conduct constituting a substantia
viol ati on of subsection (1) or a violation of the applicable
practice act which occurred prior to obtaining a license, it
may enter an order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify, or to certify with
restrictions, an application for a license.

(b) Suspension or permanent revocation of a license.

(c) Restriction of practice or license, including, but
not limted to, restricting the licensee frompracticing in
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certain settings, restricting the licensee to work only under
designated conditions or in certain settings, restricting the
Iicensee fromperformng or providing designated clinical and
adm ni strative services, restricting the Iicensee from
practicing nore than a designated nunber of hours, or any
other restriction found to be necessary for the protection of
the public health, safety, and welfare.

(d) Inmposition of an administrative fine not to exceed
$10, 000 for each count or separate offense. If the violation
is for fraud or making a false or fraudulent representation
the board, or the departnent if there is no board, nust inmpose
a fine of $10,000 per count or offense.

(e) Issuance of a reprimand or |letter of concern

(f) Placenent of the licensee on probation for a
period of time and subject to such conditions as the board, or
t he department when there is no board, may specify. Those
conditions may include, but are not linmted to, requiring the
licensee to undergo treatnment, attend continuing education
courses, submt to be reexam ned, work under the supervision
of another licensee, or satisfy any terms which are reasonably
tailored to the violations found.

(g) Corrective action.

(h) Inposition of an admi nistrative fine in accordance
with s. 381.0261 for violations regarding patient rights.

(i) Refund of fees billed and collected fromthe
patient or a third party on behalf of the patient.

(j) Requirerment that the practitioner undergo renedia

educati on.

In determ ning what action is appropriate, the board, or

departnment when there is no board, nust first consider what
9
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sanctions are necessary to protect the public or to conpensate
the patient. Only after those sanctions have been inposed nay
the disciplining authority consider and include in the order
requi renents designed to rehabilitate the practitioner. Al
costs associated with conpliance with orders issued under this
subsection are the obligation of the practitioner

(3)(a) Notwithstandi ng subsection (2), if the ground
for disciplinary action is the first-time failure of the
licensee to satisfy continuing education requirenents
establ i shed by the board, or by the department if there is no
board, the board or departnent, as applicable, shall issue a
citation in accordance with s. 456.077 and assess a fine, as
determ ned by the board or departnent by rule. In addition
for each hour of continuing education not conpleted or
conpleted | ate, the board or departnent, as applicable, nmay
require the licensee to take 1 additional hour of continuing
education for each hour not conpleted or conpleted | ate.

(b) Notwithstandi ng subsection (2), if the ground for
disciplinary action is the first-tine violation of a practice
act for unprofessional conduct, as used in ss. 464.018(1)(h),
467.203(1) (f), 468.365(1)(f), and 478.52(1)(f), and no actua
harmto the patient occurred, the board or departnent, as
applicable, shall issue a citation in accordance with s.

456. 077 and assess a penalty as determ ned by rule of the
board or departnent.

(4) In addition to any other discipline inposed
through final order, or citation, entered on or after July 1,
2001, under purstant—te this section or discipline inposed
through final order, or citation, entered on or after July 1,
2001, for a violation of any practice act, the board, or the
department when there is no board, shall assess costs rel ated
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to the investigation and prosecution of the case. The Sueh
costs related to the investigation and prosecution include,
but are not limted to, salaries and benefits of personnel
costs related to the tinme spent by the attorney and ot her
personnel working on the case, and any other expenses incurred
by the departnent for the case. The board, or the depart nment
when there in no board, shall determ ne the ambunt of costs to
be assessed after its consideration of an affidavit of
item zed costs and any witten objections thereto. In any case
where the board or the departnent inmposes a fine or assessnent
and the fine or assessnent is not paid within a reasonable
time, the sueh reasonable tinme to be prescribed in the rules
of the board, or the departnment when there is no board, or in
the order assessing the such fines or costs, the departnent or
the Departnent of Legal Affairs may contract for the
collection of, or bring a civil action to recover, the fine or
assessnent.

(5) In addition to, or in lieu of, any other remedy or
crimnal prosecution, the department may file a proceeding in
the nane of the state seeking issuance of an injunction or a
wit of nmandanus agai nst any person who violates any of the
provi sions of this chapter, or any provision of laww th
respect to professions regulated by the departnent, or any
board therein, or the rul es adopted pursuant thereto.

(6) If +na—the—event the board, or the departnment when
there is no board, determ nes that revocation of a license is
the appropriate penalty, the revocation shall be pernmanent.
However, the board may establish by rule requirenments for
reapplication by applicants whose |icenses have been
permanently revoked. The Sueh requirenments nmay incl ude, but
are shat+ not be limted to,liatisfying current requirenents
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for an initial |icense.

(7) The purpose of this sectionis to facilitate

uni formdiscipline for those acti ons made puni shabl e under

this section and, to this end, a reference to this section

constitutes a general reference under the doctrine of

i ncorporation by reference.

Section 3. This act shall take effect July 1, 2006.

—=============== T | T L E AMENDMENT ===============

And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to health care practitioners;
providing | egislative findings and intent;
amending s. 456.072, F.S., relating to grounds
for discipline, penalties, and enforcenent
applicable to health care practitioners;
providing that a practitioner's failure to
identify the type of license under which he or
she is practicing constitutes grounds for
di sciplinary action; providi ng exceptions;
authorizing certain entities to determ ne
conpliance with a di sclosure requirenent;
provi di ng penalties; specifying that a
reference to the section constitutes a genera
ref erence under the doctrine of incorporation

by reference; providing an effective date.
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