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Fl ori da Senate - 2006 CS for CS for SB 438

By the Committees on Children and Fanilies; Judiciary; and
Senat or Lawson

586- 1800- 06
A Dbill to be entitled

An act relating to paternity; pernmitting a
petition to set aside a determ nation of
paternity or terminate a child support
obl i gation; specifying contents of the
petition; providing standards upon which reli ef
shall be granted; providing renedies;
prohi biting the suspension of child support
obligations while a petition is pending;
providing for scientific testing; providing for
the amendment of the child' s birth certificate;
provi ding for assessnment of costs and

attorney's fees; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. (1) This section establishes circunstances

under which a male may disestablish paternity or term nate a

child support obligation when the male is not the biologica

father of the child. To disestablish paternity or term nate a

child support obligation, the male nust file a petition in the

circuit court having jurisdiction over the child support

obligation. The petition nust be served on the nother or other

| egal guardian or custodian of the child. If the child support

obligation was determ ned adninistratively and has not been

ratified by a court, then the petition nmust be filed in the

circuit court where the nother or | egal guardi an or custodi an

resides. Such a petition nust be served on the Departnent of

Revenue and on the nother or legal gquardian or custodian. |If

the nother or | egal guardian or custodian no |longer resides in

the state, the petition may be filed in the circuit court in
1
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the county where the petitioner resides. The petition nust

i ncl ude:

(a) An affidavit executed by the petitioner that newy

di scovered evidence relating to the paternity of the child has

conme to the petitioner's know edge since the initial paternity

determ nation or establishment of a child support obligation

(b) The results of scientific tests that are generally

acceptable within the scientific community to show a

probability of paternity, adm nistered within 90 days prior to

the filing of such petition, which results indicate that the

nmal e ordered to pay such child support cannot be the father of

the child for whom support is required, or an affidavit

executed by the petitioner stating that he did not have access

to the child to have scientific testing perforned prior to the

filing of the petition. A nale who suspects he is not the

father but does not have access to the child to have

scientific testing perforned may file a petition requesting

the court to order the child to be tested.

(c) An affidavit executed by the petitioner stating

that the petitioner is current on all child support payments

for the child for whomrelief is sought or that he has

substantially conplied with his child support obligation for

the applicable child and that any delinquency in his child

support obligation for that child arose fromhis inability for

just cause to pay the delinquent child support when the

del i nquent child support becane due.

(2) The court shall grant relief on a petition filed

in accordance with subsection (1) upon a finding by the court

of all of the follow ng:

(a) Newly discovered evidence relating to the

paternity of the child has come to the petitioner's know edge
2
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since the initial paternity determ nation or establishnent of

a child support obligation.

(b) The scientific test required in paragraph (1) (b)

was properly conducted.

(c) The male ordered to pay child support is current

on all child support paynents for the applicable child or that

the male ordered to pay child support has substantially

complied with his child support obligation for the applicable

child and that any delingquency in his child support obligation

for that child arose fromhis inability for just cause to pay

the delinquent child support when the delinquent child support

becane due.
(d) The nmale ordered to pay child support has not
adopted the child.

(e) The child was not conceived by artificia

insem nation while the nale ordered to pay child support and

the child' s nother were in wedl ock

(f) The male ordered to pay child support did not act

to prevent the biological father of the child from asserting

his paternal rights with respect to the child.

(q) The child was younger than 18 vears of age when

the petition was filed.

(3) Notwithstandi ng subsection (2), a court shall not

set _aside the paternity determ nation or child support order

if the male engaged in the followi ng conduct after | earning

that he is not the biological father of the child:

1. Mrried the nmother of the child while known as the

reputed father in accordance with s. 742.091, Florida

Statutes, and voluntarily assuned the parental obligation and

duty to pay child support;
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2.  Acknow edged his paternity of the child in a sworn

stat ement ;

3. Consented to be naned as the child' s biologica

father on the child's birth certificate;

4. Voluntarily promsed in witing to support the

child and was required to support the child based on that

prom se;
5. Received witten notice fromany state agency or

any court directing himto subnt to scientific testing which

he di sregarded; or

6. Signed a voluntary acknow edgnent of paternity as

provided in s. 742.10(4), Florida Statutes.

(4 1n the event the petitioner fails to make the

requisite showing required by this section, the court shal

deny the petition

(5) In the event relief is granted pursuant to this

section, relief shall be limted to the issues of prospective

child support paynents and ternination of parental rights,

custody, and visitation rights. The nmle's previous status as

father continues to be in existence until the order granting

relief is rendered. Al previous |lawful actions taken based on

reliance on that status are confirmed retroactively but not

prospectively. This section shall not be construed to create a

cause of action to recover child support that was previously

pai d.
(6) The duty to pay child support and other |ega

obligations for the child shall not be suspended while the

petition is pending except for good cause shown. However, the

court may order the child support to be held in the registry

of the court until final determ nation of paternity has been

nmade.
4
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(7)(a) 1n an action brought pursuant to this section,

if the scientific test results subnmtted in accordance with

paradraph (1) (b) are provided solely by the male ordered to

pay child support, the court on its own notion nay, and on the

petition of any party shall, order the child and the nale

ordered to pay child support to submit to applicable

scientific tests. The court shall provide that such scientific

testing be done no nore than 30 days after the court issues

its order.

(b) If the male ordered to pay child support willfully

fails to submt to scientific testing or if the npther or

| egal gquardian or custodian of the child willfully fails to

submt the child for testing, the court shall issue an order

determining the relief on the petition against the party so

failing to submt to scientific testing. |If a party shows good

cause for failing to submit to testing, such failure shall not

be considered willful. Nothing in this paragraph shall prevent

the child fromreestablishing paternity under s. 742.10,

Fl ori da Statutes.

(c) The party requesting applicable scientific testing

shal|l pay any fees charged for the tests. If the custodi an of

the child is receiving services froman adninistrative agency

inits role as an agency providing enforcenent of child

support orders, that agency shall pay the cost of the testing

if it requests the test and may seek reinbursenent for the

fees fromthe person agai nst whom the court assesses the costs

of the action.

(8) If the relief on a petition filed in accordance

with this section is granted, the clerk of the court shall

within 30 days following final disposition, forward to the

Ofice of Vital Statistics of the Departnent of Health a
5
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certified copy of the court order or a report of the

proceedi ngs _upon a formto be furnished by the departnent,

together with sufficient information to identify the oriagina

birth certificate and to enable the departnent to prepare a

new birth certificate. Upon receipt of the certified copy or

the report, the department shall prepare and file a new birth

certificate that deletes the nane of the nmle ordered to pay

child support as the father of the child. The certificate

shall bear the sane file nunber as the original birth

certificate. All other itens not affected by the order setting

aside a deternination of paternity shall be copied as on the

original certificate, including the date of registration and

filing. If the child was born in a state other than Florida,

the clerk shall send a copy of the report or decree to the

appropriate birth registration authority of the state where

the child was born. If the relief on a petition filed in

accordance with this section is granted and the nother or

| egal _guardi an _or custodi an requests that the court change the

child' s surnane, the court nmay change the child's surnane. If

the child is a nmnor, the court shall consider whether it is

in the child's best interests to grant the request to change

the child's surnane.

(9) The rendition of an order granting a petition

filed pursuant to this section shall not affect the leqitinmacy

of a child born during a lawful marri age.

(10) 1If relief on a petition filed in accordance with

this section is not granted, the court shall assess the costs

of the action and attorney's fees against the petitioner

(11) Nothing in this section precludes an individua

fromseeking relief froma final judgnent, decree, order, or

proceedi ng pursuant to Rule 1.540, Florida Rules of Civi
6

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2006 CS for CS for SB 438
586- 1800- 06

1| Procedure, or fromchallenging a paternity determ nation

2| pursuant to s. 742.10(4), Florida Statutes.

3 Section 2. This act shall take effect July 1, 2006

4
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8| Clarifies that the petition to disestablish paternity may be
filed in any circuit court with jurisdiction over the child

9| support obligation.

10| Authorizes filing the petition in the circuit court in the
county where the petitioner resides in the state when the

11| mother or legal guardian no |onger resides in the state.

12| Adds | egal guardian to nmother as a person who mght willfully

13 fail to submt the child for DNA testing.
Clarifies that the child s name may be changed after the

14| courts set aside paternity determ nation.

15| Conforns bill to Rule 1.540, Florida Rules of Civil Procedure,
relating to relief froma final judgnment, decree, order, or

16| proceedi ng.
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