Fl ori da Senate - 2006 CS for SB 498

By the Committee on Commerce and Consuner Services; and
Senat or Aronberg

577-2053- 06

1 A Dbill to be entitled

2 An act relating to donestic violence; anmending
3 s. 741.30, F.S.; providing for |aw enforcenent
4 officers to obtain verbal energency protection
5 orders imediately follow ng incidents of

6 donestic violence; providing for officers to

7 reduce such orders to witing; providing for

8 expiration of such orders; specifying

9 procedures relating to such orders; creating s.
10 741. 313, F.S.; defining the terns "donestic

11 vi ol ence," "enployer," "famly or household

12 menber," and "victinl; requiring that an

13 enpl oyer permt an enployee to take | eave from
14 work to undertake activities resulting from an
15 act of donestic violence; specifying the

16 activities for which the enpl oyee nay take

17 | eave; requiring the enployee to notify the

18 enpl oyer of the |eave; providing exceptions;
19 requiring that an enployer keep infornmation
20 relating to the enployee's | eave confidenti al
21 prohi biting an enployer fromtaking certain
22 actions agai nst the enpl oyee for exercising
23 rights specified in the act; providing a
24 recourse for violation of the act; anending s.
25 943.1702, F.S.; requiring collection of
26 statistics on noncrimnal judicial actions
27 concerni ng donmestic violence; providing an
28 effective date.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Subsection (5) of section 741.30, Florida
2| Statutes, is anmended to read:

3 741.30 Donestic violence injunctions+—aureti-on—

4

5

6

7 (5)(a)l.a. 1In an enmergency situation inmrediately

8| following an incident of donestic violence by a household

9| nenber, an energency protection order may be issued if a |aw
10| enforcenment officer states under oath to the court in person
11| by telephone, in witing, or via facsinile the facts he or she
12| believes show that an enmergency protection order is needed and
13| the court finds reasonable grounds to believe that the victim
14| or the victinms child is in i medi ate danger of domestic

15| violence. Such an emergency protection order expires 72 hours
16| after issuance or at the end of the next judicial day,

17| whichever tine is later, or upon request of the victim The
18| tinme of expiration shall be clearly stated on the energency
19| protection order
20 b. Followi ng the judge's issuance of the enmergency
21| protection order, the |aw enforcenent officer shall
22 (1) If the order is verbal, reduce the energency
23| protection order to witing on an approved form provi ded by
24| the court, outline the grounds justifying issuance, and sign
25| and date the order
26 (I1) If possible, serve a signed copy of the order on
27| the offender and victimat the scene of the donmestic violence
28| dispute.
29 (I11) Conplete the appropriate affidavit of service
30| and file the affidavit with the issuing court by the close of
31| business on the next judicial day.
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1 (1V) 1f the order was reduced to witing and signed by
2| the officer, file the original, signed enmergency order with

3| the issuing court by the close of business on the next

4| judicial day.

5 2. |n a nonenergency situation, but when it appears to
6| the court that an i mmedi ate and present danger of donestic

7| violence exists, the court nmay grant a tenmporary injunction ex
8| parte, pending a full hearing.

9 (b) 1In either an energency protection order or an ex

10| parte tenporary injunction order, the court—anRd may grant

11| such relief as it the—eewrt deens proper, including an

12| injunction:

13 1. Restraining the respondent fromconmmitting any acts
14| of domestic violence.

15 2. Awarding to the petitioner the tenporary exclusive
16| use and possession of the dwelling that the parties share or
17| excluding the respondent fromthe residence of the petitioner
18 3. On the sanme basis as provided in s. 61.13, granting
19| to the petitioner tenporary custody of a mnor child. An order
20| of tenporary custody remains in effect until the order expires
21| or an order is entered by a court of conpetent jurisdiction in
22| a pending or subsequent civil action or proceeding affecting
23| the placenment of, access to, parental time with, adoption of,
24| or parental rights and responsibilities for the mnor child.
25 (c)by In a hearing ex parte for the purpose of
26| obtaining an sueh ex parte tenporary injunction, no evidence
27| other than verified pleadings or affidavits shall be used as
28| evidence, unless the respondent appears at the hearing or has
29| received reasonable notice of the hearing. A denial of a
30| petition for an ex parte injunction shall be by witten order
31| noting the | egal grounds for denial. \Wen the only ground for
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1| denial is no appearance of an i medi ate and present danger of
2| donestic violence, the court shall set a full hearing on the
3| petition for injunction with notice at the earliest possible
4| time. Nothing herein affects a petitioner's right to pronptly
5| amend any petition, or otherw se be heard in person on any

6| petition consistent with the Florida Rules of Civil Procedure.
7 (d) e Except for energency protection orders issued

8| under subparagraph (a)l., an Ary—sueh ex parte tenporary

9| injunction shall be effective for a fixed period not to exceed
10| 15 days. A full hearing, as provided by this section, shall be
11| set for a date no later than the date when the energency

12| protection order or ex parte tenporary injunction ceases to be
13| effective. The court may grant a continuance of the hearing
14| before or during a hearing for good cause shown by any party,
15| which shall include a continuance to obtain service of

16| process. Any energency protection order or ex parte tenporary
17| injunction shall be extended if necessary to remain in ful

18| force and effect during any period of continuance.

19 Section 2. Section 741.313, Florida Statutes, is

20| created to read:

21 741.313 Unlawful action against enpl oyees seeking

22| protection.--

23 (1) As used in this section, the term

24 (a) "Donestic violence" neans donestic violence, as

25| defined in s. 741.28(2), or any crine the underlying factua
26| basis of which has been found by a court to include an act of
27| domestic viol ence.

28 (b) "Enployer" has the same meaning as in s.

29| 440.02(16) (a).

30 (c) "Family or household nenber" has the sane neaning
31| as in s. 741.28.
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(d) "Victim neans an individual who has been

subjected to donestic violence.

(2)(a) An enployer shall pernit an enployee to request

or take up to 3 working days of |eave fromwork in _any 90-day

period if the enployee or a fanmly or household nmenber of an

enployee is the victimof donestic violence. This | eave may be

with or without pay, at the discretion of the enployer.

(b) This section applies if an enployee uses the | eave

fromwork to:

1. Seek an injunction for protection against donmestic

violence or _an injunction for protection in cases of repeat

viol ence, dating violence, or sexual Vviolence;

2. Ootain nedical care or nental health counseling, or

both, for the enployee or a fanmly or household nenber to

address physical or psychological injuries resulting fromthe

act of domestic viol ence;

3. Obtain services froma victimservices

organi zation, including, but not linmted to, a donestic

violence shelter, program or a rape crisis center as a result

of the act of donestic violence;

4. Make the enployee's hone secure fromthe

perpetrator of the donestic violence or to seek new housing to

escape the perpetrator; or

5. Seek legal assistance to address issues arising

fromthe act of donestic violence and to attend and prepare

for court-related proceedings arising fromthe act of donestic

vi ol ence.

(3) This section applies to an enployer who enpl oys 50

or nore enployees and to an enployee who has been enpl oyed by

the enployer for 12 or nore nonths.
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(4)(a) Except in cases of imminent danger to the

health or safety of the enployee, or to the health or safety

of a famly or household nenber, an enployee seeking | eave

fromwork under this section nust provide his or her enployer

with appropriate advance notice of the | eave as may be

required by the enployer's policy and with sufficient

docunment ation of the act of donestic violence as may be

requi red by the enployer.

(b) An enployee seeking | eave under this section nust,

bef ore receiving the | eave, exhaust all annual or vacation

| eave, personal |eave, and sick leave, if applicable, which is

avai l able to the enployee, unless the enployer waives this

requirenent.

(c)l1. A private enployer nust keep all information

relating to the enployee's | eave under this section

confidenti al

2.  An agency, as defined in s. 119.011, nust keep al

information relating to the enployee's | eave under this

section confidential and exenpt pursuant to this section.

(5)(a) An enployer may not interfere with, restrain

or deny the exercise of or any attenpt by an enployee to

exercise any right provided under this section.

(b) An enployer may not discharge, denpte, suspend,

retaliate, or in any other manner discrininate against an

enpl oyee for exercising his or her rights under this section.

(c) An enployee has no greater rights to continued

enpl oynent _or to other benefits and conditions of enploynment

than if the enployee was not entitled to | eave under this

section. This section does not limt the enployer's right to

discipline or term nate any enpl oyee for any reason

including, but not limted to, reductions in work force or
6
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term nation for cause or for no reason at all, other than

exercising his or her rights under this section.

(6) Notwi thstanding any other |law to the contrary, the

sole renedy for any person clainmng to be agarieved by a

violation of this section is to bring a civil suit for damages

or _equitable relief, or both, in circuit court. The person may

claimas damages all wages and benefits that woul d have been

due the person up to and including the date of the judgnent

had the act violating this section not occurred, but the

person nmay not claimwages or benefits for a period of |eave

granted wi thout pay as provided in paragraph (2)(a). However,

this section does not relieve the person fromthe obligation

to mtigate his or her danmges.

Section 3. Subsection (2) of section 943.1702, Florida

Statutes, is amended to read:

943. 1702 Collection of statistics on domestic
vi ol ence. - -

(2) Each agency in the state which is involved with
the enforcenment, nonitoring, or prosecution of crinmes of

domestic violence or, as to noncrimnal actions related to

donmestic violence, including petitions seeking injunctions for

protection, the judicial branch shall collect and maintain

records of each donestic violence incident for access hy

i nvestigators preparing for bond hearings and prosecutions for
acts of donestic violence. This information shall be provided
to the court at first appearance hearings and all subsequent
heari ngs.

Section 4. This act shall take effect July 1, 2006.
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 498

3

4| This committee substitute differs fromthe bill as filed in

c the follow ng manner:

- Permits a court to issue an emergency protection order

6 i medi ately followi ng an incident of donmestic violence
based on a | aw enforcenent officer's attestation of facts

7 denmonstrating a need for the order and a court's finding

g of reasonabl e grounds for the order

- G ves courts the discretion to grant the sane relief as

9 currently provided through tenporary injunctions;

10| - Provi des that energenc% protection orders expire 72 hours
after issuance or at the end of the next judicial day,

11 whi chever is later, or at the request of the victim

12| - Requi res enplo¥ers to all ow enpl oyees to take uE to three
wor ki ng days of |eave, with or without pay, within

13 90- day per|od rather than 12 nonths; and

14| - Requires the judicial branch to collect and nmintain
records regarding noncrimnal actions related to donestic

15 viol ence, Including petitions seeking injunctions for
Brotectlon for access by investigators preparing for

16 ond hearings and prosecutions for acts of domestic
vi ol ence.

17
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