Fl ori da Senate - 2006 CS for CS for SB 656

By the Committees on Banking and | nsurance; Commerce and
Consuner Services, and Senators Peaden, Haridopol os, Jones,
Fasano, Baker, Crist, Lynn and Aronberg

597-2062- 06

1 A bill to be entitled

2 An act relating to financial transactions;

3 creating s. 501.005, F.S.; defining the term

4 "security freeze"; authorizing a consuner to

5 pl ace a security freeze on his or her consuner
6 report; providing procedures and requirenents

7 with respect to the placenent, tenporary

8 suspensi on, and renoval of a security freeze on
9 a consuner report; authorizing a consuner to

10 al l ow specified tenporary access to his or her
11 consuner report during a security freeze;

12 provi di ng procedures with respect to such

13 tenporary access; providing for renoval of a

14 security freeze when a consumer report is

15 frozen due to a naterial msrepresentation of
16 fact by the consuner; providing applicability;
17 prohi biting a consuner reporting agency from
18 charging a fee to a victimof identity theft

19 who requests a security freeze on a consumner
20 report; authorizing consunmer reporting agencies
21 to charge a fee to place, renove, or
22 tenmporarily lift a security freeze and to
23 rei ssue a personal identification nunber
24 restricting the change of specified information
25 in a consumer report when a security freeze is
26 in effect; specifying applicability with
27 respect to certain consumer reporting agencies;
28 speci fying entities that are exenpt from
29 pl acing a security freeze on a consuner report;
30 providing for a civil remedy; providing
31 requi renents with respect to witten disclosure
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by a consumer reporting agency of procedures
and consuner rights associated with a security
freeze; creating s. 655.851, F.S.; providing
that credit bal ances that result fromthe
performance of or participation in

check-cl earing functions are not subject to
certain reporting requirenments; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 501.005, Florida Statutes, is

created to read

501. 005 Consuner _report security freeze.--

(1) For purposes of this section, a "security freeze"

neans _a notice placed in a consuner report which prohibits a

consuner_reporting agency, as defined in 15 U S.C._s.

1681a(f), fromreleasing the consuner report, credit score, or

any information contained within the consuner report to a

third party without the express authorization of the consuner.

This section does not prevent a consuner reporting agency from

advising a third party that a security freeze is in effect

with respect to the consuner report. For purposes of this

part, the term "consuner report" has the sane neani ng set

forth in 15 U.S.C. s. 168la(d).

(2) A consuner _mmy place a security freeze on his or

her consuner _report by:

1. Muking a request in witing by certified nail to a

consuner reporting agency;

2. Including information that properly identifies the

consuner; and
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1 3. Paying a fee authorized under this section

2 (3) A consumer reporting agency shall place a security
3| freeze on a consuner report no later than 5 business days

4| after receiving a request fromthe consuner.

5 (4) The consunmer reporting agency shall send a witten
6| confirmation of the security freeze to the consuner within 10
7| business days after instituting the security freeze and shal
8| provide the consuner with a unigue personal identification

9| nunber or password to be used by the consunmer when providing
10| authorization for the rempval of a security freeze on his or
11| her consuner report pursuant to subsection (5) or subsection
12)(11) .

13 (5) A consuner may allow his or her consumer report to
14| be accessed for a designated period of tinme while a security
15| freeze is in effect by contacting the consuner reporting

16| agency and requesting that the freeze be tenporarily lifted.
17| The consuner nust provide the following information to the

18| consuner reporting agency as part of the request:

19 (a) Proper identification as deternined by the

20| consuner reporting agency.

21 (b) The unigque personal identification nunber or

22| password provided by the consumer reporting agency pursuant to
23| subsection (4).

24 (c) Informmtion specifying the period of tinme for

25| which the report shall be made avail abl e.

26 (d) Paynent of a fee authorized by this section

27 (6) A consunmer reporting agency that receives a

28| request froma consuner to tenporarily lift a freeze on a

29| consuner report pursuant to subsection (5) shall conply with
30| the request no later than 3 business days after receiving the
31| request.
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(7) No later than July 1, 2007, a consuner_reporting

agency doing business in this state shall select and develop a

secure electronic contact nethod, which may include the use of

tel ephone, facsimle, the Internet, or other secure electronic

neans, by which to receive and process requests from consuners

to tenporarily |lift a freeze on _a consuner_report pursuant to

subsection (5).

(8) A consumer reporting agency shall tenporarily lift

or _renpve a security freeze placed on a consuner report only

in the follow ng instances:

(a) Upon consuner reguest, pursuant to subsection (5)

or subsection (11).

(b) If the consumer report was frozen due to a

mat eri al _m srepresentation of fact by the consuner. If a

consuner_reporting agency intends to renpve a security freeze

on_a consuner_report pursuant to this paragraph, the consuner

reporting agency shall notify the consuner in witing prior to

renpving the security freeze.

(9) Athird party requesting access to a consuner

report on which a security freeze is in effect in connection

with an application for credit or other perm ssible use nmay

treat the application as inconplete if the consunmer has not

authorized a tenporary lifting of the security freeze for the

period of tinme during which the request i s made.

(10) 1f a consuner requests a security freeze, the

consuner_reporting agency shall disclose to the consunmer al

information relevant to the process of instituting,

tenporarily lifting, and renmpving a security freeze and shal

include the disclosure required by subsection (17).

(11) A security freeze shall remain in place until the

consuner_requests that it be renpved. A consuner reporting
4
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agency shall renmpve a security freeze within 3 business days

after receiving a request for renmpval fromthe consuner, who,

upon neking the request for renpval, nmust provide the

fol |l owi ng:
(a) Proper identification as deterni ned by the

consuner reporting agency.

(b) The unigue personal identification nunmber or

password provided by the consuner reporting agency pursuant to

subsection (4).

(c) Paynent of a fee authorized under this section.

(12) The provisions of this section do not apply to

the use of a consuner report by the follow ng persons or for

the follow ng reasons:

(a) A person to whomthe consuner owes a financia

obligation or a subsidiary, affiliate, or agent of the person

or _an_assignee of a financial obligation owed by the consuner

to the person, or a prospective assignee of a financia

obligation owed by the consuner to the person in conjunction

with the proposed purchase of the financial obligation, with

which the consuner has or had prior to assignnment an account

or_contract, including a deposit account, or to whomthe

consuner_issued a neqgotiable instrunent, for the purposes of

review ng the account or collecting the financial obligation

owed for the account, contract, or negotiable instrunent. For

purposes of this paragraph, the term "reviewi ng the account"

includes activities related to account nmi ntenance,

monitoring, credit line increases, and account upgrades and

enhancenents.

(b) A subsidiary, affiliate, agent, assignee, or

prospective assignee of a person to whom access has been
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granted under this section for purposes of facilitating the

extension of credit or other perm ssible use.

(c) A state agency acting within its |awfu

investigative or requlatory authority.

(d) A state or local |aw enforcenent agency acting to

investigate a crinme or conducting a crininal background check

(e) Any person administering a credit file nonitoring

subscription service to which the consuner has subscri bed.

(f) Any person for the purpose of providing a consuner

with a copy of the consuner report upon the consuner's

request .
(d)  Pursuant to a court order lawfully entered.

(h) The use of credit information for the purposes of

prescreening as provided for by the federal Fair Credit

Reporting Act.

(i) Any insurance conpany for use in setting or

adjusting a rate, adjusting a claim or underwiting for

i nsurance purposes.

(13) A consuner reporting agency shall not charge any

fee to a victimof identity theft who has submtted, at the

tinme the security freeze is requested, a copy of a valid

investigative or incident report or conplaint with a |aw

enf orcenent _agency about the unlawful use of the victims

identifying information by another person. A consuner

reporting agency nmay charge a reasonable fee, not to exceed

$10, to a consuner who elects to place, renove, or tenporarily

lift a security freeze on his or her consuner report. A

consuner _nmay be charged a reasonable fee, not to exceed $10,

if the consuner fails to retain the original persona

identification nunber or password provided by the consuner

reporting agency, and the agency nust reissue the persona
6
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1| identification number or password or provide a new persona

2| identification nunber or password to the consumer.

3 (14) If a security freeze is in effect, a consumer

4| reporting agency shall not change any of the follow ng

5[ official information in a consuner report without sending a

6| witten confirmation of the change to the consunmer within 30
7| days after the change is posted to the consuner's file:

8 a Nane.

9 (b) Address.

10 (c) Date of birth.

11 (d) Social security nunber.

12

13| Witten confirmation is not required for technical corrections
14| of a consuner's official information, including nane and

15| street abbreviations, conplete spellings, or transposition of
16| nunbers or letters. In the case of an address change, the

17| witten confirmation shall be sent to both the new address and
18| the former address.

19 (15) The provisions of this section do not apply to
20| the following entities:
21 (a) A check services conpany, which issues
22| authorizations for the purpose of approving or processing
23| negotiable instrunments, electronic funds transfers, or simlar
24| nethods of paynent.
25 (b) A deposit account information service conpany,
26| which issues reports regarding account closures due to fraud,
27| substantial overdrafts, automatic teller machine abuse, or
28| similar negative information regarding a consumer to inquiring
29| banks or other financial institutions for use only in
30| reviewing a consuner request for a deposit account at the
31

7
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2006 CS for CS for SB 656
597-2062- 06

inquiring bank or financial institution, as defined in s.

655.005(1)(g) or (h), or in federal |aw.

(c) A consuner reporting agency that acts only as a

reseller of credit information by assenbling and neraging

information contained in the database of another consuner

reporting agency or nultiple consuner reporting agencies and

does not nmaintain a pernmanent database of credit information

fromwhich new consuner reports are produced. However, a

consuner_reporting agency shall honor any security freeze

placed on a consuner report by another consumer reporting

agency.
(d) A fraud prevention services conpany issuing

reports to prevent or _investigate fraud.

(16) 1n addition to any other penalties or renedies

provi ded under |l aw, a person who is agqgrieved by a violation

of the provisions of this section may bring a civil action as

aut hori zed by this subsection.

(a) Any person who willfully fails to conply with any

requi renent i nposed under this section with respect to _any

consuner _is liable to that consumer for actual damages

sustai ned by the consumer _as a result of the failure of not

less than $100 and not nore than $1,000, plus the cost of the

action together with reasonable attorney's fees.

(b) Any individual who obtains a consuner report under

false pretenses or know ngly without a perm ssible purpose is

liable to the consunmer for actual danmges sustained by the

consuner_as a result of the failure or danmges of not |ess

than $100 and not nore than $1,000, whichever is greater. Any

person who obtains a consuner report froma consuner reporting

agency under false pretenses or know ngly without a

perni ssible purpose is liable to the consuner reporting agency
8
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1| for actual damages sustained by the consuner reporting agency
2| or $1,000, whichever is greater

3 (c) Punitive damages may be assessed for willful

4| violations of this section.

5 (d) Any person who is negligent in failing to conply
6| with any requirenment inposed under this section with respect
7| to any consuner is liable to that consunmer for any actua

8| damages sustained by the consuner as a result of the failure
9| of not less than $100 and not nore than $1, 000.

10 (e) Upon a finding by the court that an unsuccessfu
11| pleading, notion, or other paper filed in connection with an
12| action under this subsection was filed in bad faith or for

13| purposes of harassnent, the court shall award to the

14| prevailing party attorney's fees that are reasonable in

15| relation to the work perfornmed in responding to the pleadindg,
16| notion, or other paper.

17 (17) Any witten disclosure by a consunmer reporting
18| agency, pursuant to 15 U.S.C. s. 1681g, to any consuner

19| residing in this state shall include a witten summary of al
20| rights the consuner has under this section, and, in the case
21| of a consumer reporting agency which conpiles and maintains
22| consunmer reports on a nationw de basis, a toll-free tel ephone
23| nunber that the consuner can use to conmmunicate with the

24| consuner reporting agency. The information set forth in

25| paragraph (b) of the witten sunmmary of rights nust be in at
26| |l east 12-point boldface type. The witten sunmary of rights
27| required under this section is sufficient if it is

28| substantially in the follow ng form

29 (a) You have a right to place a "security freeze" on
30| your consumer report, which will prohibit a consuner reporting
31| agency fromreleasing any information in your consuner report
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wi t hout your express authorization. A security freeze nust be

requested in witing by certified mail to a consunmer reporting

agency. The security freeze is designed to prevent credit,

| oans, and services from being approved in your name wi thout

your consent.

b YOU SHOULD BE AWARE THAT USI NG A SECURI TY FREEZE
TO CONTROL ACCESS TO THE PERSONAL AND FI NANCI AL | NFORMATI ON | N
YOUR CONSUMER REPORT MAY DELAY, |NTERFERE W TH, OR PROHI BI T
THE TI MELY APPROVAL OF ANY SUBSEQUENT REQUEST OR APPLI CATI ON
YOU MAKE REGARDI NG A NEW LOAN, CREDI T, MORTGAGE, | NSURANCE
GOVERNMENT SERVI CES OR PAYMENTS, RENTAL HOUSI NG, EMPLOYMENT,
| NVESTMVENT, LICENSE, CELLULAR PHONE, UTILITIES, DI G TAL
SI GNATURE, | NTERNET CREDI T CARD TRANSACTI ON, OR OTHER
SERVI CES, | NCLUDI NG AN EXTENSI ON OF CREDI T AT PO NT OF SALE

(c) Wien vou place a security freeze on _your consuner

report, you will be provided a personal identification nunber

or _password to use if you choose to renopve the freeze on your

consuner_report or authorize the release of your consuner

report for a designated period of tine after the security

freeze is in place. To provide that authorization, you nust

contact the consuner reporting agency and provide all of the

fol |l owi ng:
1. The personal identification nunber or password.

2. Proper identification to verify vour identity.

3. Information specifying the period of tinme for which

the report shall be nade avail abl e.

4. Paynent of a fee authorized under this section.

(d) A consuner reporting agency nust authorize the

rel ease of your consuner report no |later than 3 business days

after receiving the above information.

10
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1 (e) A security freeze does not apply to a person or

2| entity, or its affiliates, or collection agencies acting on

3| behalf of the person or entity, with which you have an

4| existing account, which requests information in your consuner

5| report for the purposes of reviewing or collecting the

6| account. Review ng the account includes activities related to

7| account maintenance, nonitoring, credit line increases, and

8| account upgrades and enhancenents.

9 (f) You have the right to bring a civil action against
10| anyone, including a consuner reporting agency, who fails to
11| conply with the provisions of s. 501.005, Florida Statutes,
12| which governs the placing of a consunmer report security freeze
13| on _your consumer report.

14 Section 2. Section 655.851, Florida Statutes, is

15| created to read:

16 655.851 Unclained credit bal ances.--Credit bal ances of
17| suspense accounts and credit balances only and exactly held by
18| a financial institution, credit union, or participant as

19| defined by 12 U.S.C. s. 4001(19), which result fromthe

20| performance of or participation in check-clearing functions,
21| whether pursuant to a contractual relationship between

22| financial institutions, credit unions, or participants,

23| through a clearinghouse as defined by s. 674.104, or through a
24| clearinghouse association as defined by 12 U S.C. s. 4001(8),
25| are not subject to s. 717.117. This section is intended to be
26| remedial in nature, is intended to clarify existing |law and
27| shall apply to credit balances held before, on, or after July
28| 1, 2006.

29 Section 3. This act shall take effect July 1, 2006

30

31
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 CS/ SB 656
3
4| The committee substitute makes the foll ow ng changes:
5] 1. No later than July 1, 2007, a consumer reporting agency
doi ng business in Florida to select and devel op a secure
6 el ectronic contact, which nay include the use of
tel ephone, fax, the Internet, or other secure nethods, to
7 recel ve and Process requests from consumers to
g tenporarily lift a freeze on a consuner report.
2. The bill expands the circunstance in which an insurance
9 conpanr may obtain information that woul d otherw se be
unavai l abl e due to a credit freeze on a consuner's credit
10 report to include setting or adjusting rates and
adjusting clains. The original bill [imted an insurance
11 conpany's access to such information for underwiting
12 pur poses only.
3. The font of the required witten disclosure that consuner
13 reporting agencies nust provide to consuners regarding
credit freezes is reduced fromat |east 14-point to
14 12- poi nt bol df ace.
15| 4 The bill also provides that credit bal ances held b
financial institutions that are the result of chec
16 clearing functions are not subject to the uncl ai med
property reporting requirenents under s. 717.117, F.S.
17 This provision would apply retroactively to credit
18 bal ances held on or after July 1, 2006.
10 5. The bill provides technical, clarifying changes.
20
21
22
23
24
25
26
27
28
29
30
31
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