F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 71 2006
1 A bill to be entitled
2 An act relating to evidence; anending s. 925.11, F. S.;
3 revising requirenents for petitions for exam nation of
4 evi dence and postsentencing DNA testing; requiring entry
5 of DNA profile information into a national DNA index
6 system revising requirenents for retention of DNA
7 evi dence; providing additional requirenments for disposal
8 of physical evidence; requiring a systemfor reporting and
9 tracki ng specified notions; providing for retroactive
10 application; requiring a report; providing for DNA
11 identification of m ssing persons; creating s. 925.12,
12 F.S.; creating the Florida Conm ssion on | nnocence;
13 defining the term "exoneration"; providi ng nenbershi p;
14 providing terns of office; providing powers and duti es;
15 providing for a report and responses; providing for an
16 annual appropriation to cover expenses; providing a
17 deadline for initial appointnments; providing effective
18 dat es.
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Effective upon this act becomng a | aw and
23| applicable retroactive to Septenber 30, 2005, section 925. 11,
24| Florida Statutes, is anended to read:
25 925. 11 Postsentencing DNA testing. --
26 (1) PETITION FOR EXAM NATI ON - -
27 &) A person who is under a sentence of inprisonnent or
28| death has—beentriedandtoundguitty of commttinga—ecrire—-and
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29  has been sentenced by a court established by the laws of this
30| state may petition a that court to order the exam nation of

31| physical evidence collected at the tine of the investigation of
32| the crinme for which he or she has been sentenced which may

33| contain DNA (deoxyribonucleic acid) and which woul d exonerate
34| that person or mtigate the sentence that person received.

35
36
37
38
39
40
41
42
43
44
45
46
47
48
49 (2) METHOD FOR SEEKI NG POSTSENTENCI NG DNA TESTI NG. - -

50 (a) The petition for postsentencing DNA testing nust be

51| made under oath by the sentenced defendant and nust include the
52| follow ng:

53 1. A statenent of the facts relied on in support of the
54| petition, including a description of the physical evidence

55| containing DNA to be tested and, if known, the present |ocation
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56| or the |ast known | ocation of the evidence and how it was
57| originally obtained. ;-
58 2. A statenment that the evidence was not previously tested

59| for DNA or a statenent that the sentenced defendant is

60| requesting DNA testing using a new nethod or technology that is
61| substantially npbre probative than the prior DNA testing. results

62 : . . . L usi Lo
63 : ontitic devel : : hai
64 Ld Likel I ot initi e

65 3. A statenent that the sentenced defendant is innocent

66| and how the DNA testing requested by the petition will exonerate

67| the defendant of the crine for which the defendant was sentenced

68| or will mtigate the sentence received by the defendant for that
69| crinme.;-

70 4. |If atrial was conducted, a statenent that

71| identification of the defendant was is a genuinely disputed

72| issue in the trial. case—and—why i+t +s—anissuer

73 5. Any other facts relevant to the petition.;—and

74 6. Acertificate that a copy of the petition has been

75| served on the prosecuting authority.

76 (b) Upon receiving the petition, the clerk of the court
77| shall file it and deliver the court file to the assigned judge.
78 (c) The court shall review the petition and deny it if it
79| is insufficient. If the petition is sufficient, the prosecuting
80| authority shall be ordered to respond to the petition within 30

81| days. The court shall direct the prosecuting authority to take

82| neasures and notify all relevant entities to preserve the

83| specific evidence relating to a petition under subsection (1).
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84 (d) Upon receiving the response of the prosecuting

85| authority, the court shall review the response and enter an

86| order on the nmerits of the petition or set the petition for

87| hearing.

88 (e) Counsel may be appointed to assist the sentenced

89| defendant if the petition proceeds to a hearing and if the court
90| determ nes that the assistance of counsel is necessary and nmakes
91| the requisite finding of indigency.

92 (f) The court shall nake the follow ng findings when
93| ruling on the petition:

94 1. \Wether the sentenced defendant has shown that the
95| physical evidence that may contain DNA still exists.;

96 2. \Wether the results of DNA testing of that physical

97| evidence would be adm ssible at trial and whether there exists
98| reliable proof to establish that the evidence has not been

99| materially altered and woul d be admi ssible at a future hearing. +
100| and

101 3. \Wiether there is a reasonable probability that the

102| sentenced defendant woul d have been acquitted or would have

103| received a |l esser sentence if the DNA evidence had been admitted
104 at trial.

105 (g) |If the court orders DNA testing of the physical

106| evidence, the cost of such testing nay be assessed agai nst the
107| sentenced defendant unless he or she is indigent. If the

108| sentenced defendant is indigent, the state shall bear the cost
109| of the DNA testing ordered by the court.
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110 (h) Any DNA testing ordered by the court shall be carried
111| out by the Departnent of Law Enforcenent or its designee, as

112| provided in s. 943. 3251.

113 (1) The results of the DNA testing ordered by the court
114| shall be provided to the court, the sentenced defendant, and the
115 prosecuting authority. The prosecuting authority shall enter any
116| DNA profile found into the National DNA Index System If the DNA

117| test results exclude the petitioner, then the petitioner's DNA

118| reference sanple nust be destroyed.
119 (3) RIGHT TO APPEAL; REHEARI NG - -

120 (a) An appeal fromthe court's order on the petition for

121| postsentencing DNA testing nmay be taken by any adversely

122| affected party.

123 (b) An order denying relief shall include a statenent that
124| the sentenced defendant has the right to appeal within 30 days
125| after the order denying relief is entered.

126 (c) The sentenced defendant may file a notion for

127| rehearing of any order denying relief within 15 days after

128| service of the order denying relief. The time for filing an

129| appeal shall be tolled until an order on the notion for

130| rehearing has been entered.

131 (d) The clerk of the court shall serve on all parties a
132| copy of any order rendered with a certificate of service,

133| including the date of service.

134 (4) PRESERVATI ON OF EVI DENCE. - -

135 (a) Governnental entities that may be in possession of any

136| physical evidence in the case, including, but not limted to,

137| any investigating | aw enforcenent agency, the clerk of the
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138 court, the prosecuting authority, or the Departnent of Law

139| Enforcenment shall maintain any physical evidence collected at
140| the time of the crinme for which a postsentencing testing of DNA
141| may be requested.

142 (b) Except for a case in which the death penalty is

143| inposed, the evidence shall be maintained for at |east the

144| period of tine the sentenced defendant is incarcerated for the

145| crinme in connection with which the evidence was col |l ected set

146| forthin—subparagraph{3H{b)t. In a case in which the death

147| penalty is inposed, the evidence shall be maintained for 60 days

148| after execution of the sentence.

149 (c) A governnmental entity may di spose of the physica

150| evidence before the expiration of the period of tine set forth
151| in paragraph £85-(b) if all of the conditions set forth below are
152 net: -~

153 1. The evidence will be returned to its rightful owner

154 wunless it is of such a size, bulk, or physical character as to

155 render retention inpracti cabl e.

156 2. The governnental entity takes reasonabl e neasures to

157| renove and preserve portions of the nmaterial evidence sufficient

158 to pernmt future DNA testing.

159 3.4~ The governnental entity notifies all of the follow ng
160| individuals of its intent to dispose of the evidence: the

161| sentenced defendant, any counsel of record, the prosecuting

162| authority, and the Attorney Ceneral.

163 4.2~ The notifying entity does not receive, within 180 96
164| days after sending the notification, either a copy of a petition

165| for postsentencing DNA testing filed pursuant to this section e~
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166| a request that the evidence not be destroyed because the
167 | dof I L be £l I - bof I .
168| fortilingit-has—expired.

169 5.3- No other provision of |law or rule requires that the
170| physical evidence be preserved or retained.

171 (5) SYSTEM FOR REPORTI NG MOTI ONS. - -

172 (a) The Attorney General shall establish a systemfor

173| reporting and tracking notions filed in accordance with this

174| section.
175 (b) In operating the system established under paragraph

176| (a), the state courts shall provide to the Attorney General any

177| requested assistance in operating such a systemand in ensuring

178| the accuracy and conpl eteness of information included in that

179| system
180 Section 2. Not later than 2 years after the date of

181| enactnent of this act, the Attorney General shall submt a

182| report to the Legislature that lists each petition filed under

183 s. 925.11, Florida Statutes, and the foll owi ng i nformati on about

184| each petition:

185 (1) Whether DNA testing was ordered pursuant to such

186| petition.

187 (2) Wether the applicant obtained relief on the basis of
188| DNA test results.

189 (3) Whether further proceedi ngs occurred followi ng a

190| granting of relief and the outcone of such proceedings.

191 Section 3. DNA profiles of m ssing persons.--Each

192 governnental entity possessing a DNA profile of a mi ssing person

193 or of unidentified hunan renmains shall subnit the DNA profile to
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194| the National M ssing Persons DNA Dat abase of the Federal Bureau
195| of Investigation.

196 Section 4. Section 925.12, Florida Statutes, is created to
197| read:

198 925.12 Florida Conm ssion on |Innocence. --

199 (1) As used in this section, the term "exoneration"

200| includes any case in which:

201 (a) The courts of this state or the Board of Executive

202| denency have nmade a postconviction determ nation of actual

203| innocence;

204 (b) DNA testing has led to a conviction being vacated, an

205| indictnent being dismssed, or an acquittal upon retrial;

206 (c) A conviction has been reversed and vacated, an

207| indictnment dism ssed, or a defendant was subsequently acquitted

208| based on new evi dence of innocence or other constitutional

209| violation that calls into qguestion the integrity of the judicia

210| process; or

211 (d) Any other vacation of conviction or dismssal of

212 indictment that the Florida Conm ssion on |Innocence feels is

213| appropriate to investigate.

214 (2)(a) The Florida Comm ssion on | nnocence i s hereby
215| created.
216 (b) The conmm ssion shall be conposed of 12 nenbers. The

217| Chief Justice of the Suprenme Court shall appoint one nenber, who

218| shall serve as the conmission's presiding officer. The presiding

219| officer shall appoint two nenbers of the general public who do

220| not have any legal, |aw enforcenent, crimnal justice, or

221| forensic science background froma pool of applications
Page 8 of 11

CODING: Words stricken are deletions; words underlined are additions.
hb0071-00



F L ORI D A H O U S E O F R EPRESENTATI V E S

HB 71 2006

222| submtted by nenbers of the general public. The presiding

223| officer shall also appoint two nenbers of the acadenic

2241 community, one specializing in crimnal justice and one

225| specializing in forensic science. One nenber shall be appointed
226| by the Florida Public Defenders Association. One nenber shall be

227| appointed by the Florida Prosecuting Attorneys Association. The

228 Crimnal Courts Steering Committee shall appoint one nenber, who

229| shall have experience in the judiciary or be a certified court

230 nediator or arbitrator. One nenber shall be appointed by The
231| Florida Bar. One nenber shall be appointed by the Governor. One

232| nenber shall be appointed by the chair of the Denpcratic Caucus

233| of the House of Representatives. One nenber shall be appointed
234| by the chair of the Republican Caucus of the House of
235| Representatives.

236 (c) Each nenber shall serve a 2-year term
237 (3)(a) The conm ssion shall thoroughly investigate:
238 1. Al postconviction exonerations, including convictions

239| vacated based on a plea to tine served, to:

240 a. Ascertain what errors or defects, if any, occurred in

241| the investigation, prosecution, defense, or judicial

242| administration of the case that led to the wongful conviction.

243 b. ldentify errors and defects in the crimnal justice

244| process in the state generally.

245 c. Develop solutions to correct the identified errors and
246| defects.
247 d. ldentify procedures and prograns to prevent future

248| wongful convictions.

249 2. Any colorable allegations that an i nnocent person has
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250 been execut ed.

251 (b) The commi ssion shall determ ne neeting frequency,

252| place, and protocol, except that the comm ssion shall not neet

253| less than once per cal endar quarter.

254 (c) The comm ssion may enter contracts for research

255| services it considers necessary to conplete the investigation of

256| a particular case, including forensic testing and autopsies.

257 (d) The conm ssion nay adni ni ster oaths and issue

258| subpoenas signed by the presiding officer to conpel the

259| production of docunents and attendance of w tnesses considered

260| necessary to an investigation. A conm ssion subpoena shall be

261| served as provided in s. 48.031. On application of the

262| conmission, a circuit court shall conpel conpliance with a

263| subpoena in the sane nanner as for circuit court subpoenas.

264 (4)(a) The conm ssion shall conpile a detail ed annual

265| report of its findings and recomendati ons, includi ng any

266| proposed |legislation to inplenment procedures and prograns to

267| prevent future wongful convictions, and present the report to
268| the Chief Justice of the Suprene Court, the chair of the
269| Denocratic Caucus of the House of Representatives, and the chair

270| of the Republican Caucus of the House of Representatives.

271 (b) The report shall be available to the public upon
272| request.
273 (c) The findings and recomrendati ons contained in the

274| report nmay not be used as evidence in any subsequent civil or

275| crimnal proceeding.

276 (d) Not later than the 60th day after the date of receipt
277| of the report required by this subsection, the Chief Justice of
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278| the Suprene Court, the chair of the Denocratic Caucus of the
279| House of Representatives, and the chair of the Republican Caucus

280 of the House of Representatives, singly or jointly, shal

281| respond to the conm ssion in witing concerning the findings and

282| recomendations in the report.

283 (e) The report and the responses nay be used by the

284| conmi ssion to request appropriate legislation or court rule as

285| required.
286 (5)(a) The commi ssion shall receive an annual

287| appropriation to cover copying, nailing, and neeting expenses;

288| expert travel expenses and consulting fees; and contractor

289| services for adm nistrative or research needs.

290 (b) Conm ssion nenbers shall donate their tine, energy,

291| and expertise. Expenses for per diemand travel by conm ssion

292 nenbers may be rei nbursed as provided in s. 112.061

293 (6) The initial appointnents to the conm ssion shall be

2941 nmade no | ater than 60 days after the effective date of this

295| section.
296 Section 5. Except as otherw se expressly provided in this
297| act, this act shall take effect July 1, 2006.
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