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Fl ori da Senate - 2006 SENATOR ANMENDMENT
Bill No. HB 7225, 2nd Eng.

Bar code 254182

CHAMBER ACTI ON
Senat e House

Senat or Canpbel |l noved the followi ng anendrment to anendment

(974260) :

Senate Anendnent (with title anendnent)
On page 104, line 16, through

page 108, line 13, delete those lines

and insert:

627.7074 Alternative procedure for resolution of

di sput ed si nkhol e i nsurance cl ains. --

(1) As used in this section:

(a)  "Neutral evaluation" neans the alternative dispute

resolution provided for in this section.

(b)  "Neutral evaluator" neans a professional engineer

or _a professional geol ogi st who has conmpl eted a course of

study in alternative dispute resolution designed or approved

by the departnent for use in the neutral eval uation process,

who is deternmined to be fair and inpartial, and who is

attenpting to resolve the dispute or claimunder this section

(c) "Departnent" neans the Departnent of Financia

Ser vi ces.
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(2)(a) The departnent shall certify and maintain a

|l ist of persons who are neutral evaluators.

(b) The departnent shall prepare a consuner

i nf ormati on panphlet for distribution by the insurer to

policyhol ders. The panphl et nust clearly describe the neutra

eval uati on process and include directions and forns necessary

for the policyholder to request a neutral eval uation

(3) Following the receipt of the report provided under

S. 627.7073 or the denial of a claimfor a sinkhole |oss, the

insurer shall notify the policyholder of his or her right to

participate in the neutral eval uation program under this

section. Neutral evaluation, if requested by either the

policyholder or insurer, supersedes the alternative dispute

resolution process under s. 627.7015. The insurer shal

provi de the policyholder with the consuner infornmation

panphl et prepared by the departnment pursuant to paragraph
2)(b).

(4) Neutral evaluation is nonbinding but mandatory if

requested by either party. The policyholder or the insurer my

request to participate. A request for neutral eval uati on nust

be filed with the departnent by the policyholder or the

insurer on a formapproved by the departnent. The request for

neutral eval uation nust state the reason for the request and

nust i nclude an expl anation of the issues in dispute at the

tinme of the request. Filing a request for neutral eval uation

tolls the applicable tine requirenents for filing suit for 60

days follow ng the conclusion of the neutral eval uation

process or the tinme prescribed in s. 95.11, whichever is

| ater.

(5) Neutral evaluation nust be conducted as an

informal process in which formal rules of evidence and
2
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procedure need not be observed. A party to neutral eval uation

is not required to attend neutral evaluation if a

representative of the party attends and has the authority to

nmake a bi ndi ng decision on behalf of the party. Al parties

nmust participate in the evaluation in good faith.

(6) The insurer shall pay the costs associated with

the neutral eval uation. However, if the policyhol der seeks

judicial review of the recommendati on of the neutral eval uator

and does not prevail, the policyholder shall pay the costs

associated with the neutral eval uation.

(7)  Upon receipt of a request for neutral eval uation

the departnent shall provide the parties a list of certified

neutral evaluators. The parties shall mutually select a

neutral evaluator fromthe list and pronptly informthe

departnment. |f the parties cannot agree to a neutral eval uator

within 10 busi ness days, the departnent shall appoint a

neutral evaluator fromthe departnent's |list. Upon selection

or _appointnent, the departnent shall pronptly refer the

request to the neutral evaluator. Wthin 5 days after the

referral, the neutral evaluator shall notify the policyhol der

and the insurer of the date, tine, and place of the neutra

eval uati on conference. The conference may be held by

t el ephone, if feasible and desirable. The neutral eval uation

conference shall be held within 45 days after receipt of the

request by the departnent.

(8) The departnment shall adopt rules of procedure for

the neutral eval uati on process.

(9) For policyholders who are not represented by an

attorney, a consuner affairs specialist of the departnent or

an_enpl oyee designated as the primary contact for consumers on

i ssues relating to sinkholes under s. 20.121 nust be avail able
3
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for consultation to the extent that he or she may |lawfully do

SO.

(10) Evidence of an offer to settle a claimduring the

neutral eval uation process, as well as any rel evant conduct or

statenents nade in negotiations concerning the offer to settle

aclaim is inadm ssible to prove liability or absence of

liability for the claimor its value.

(11) Disclosures and information divulged in the

neutral eval uation process which are not subject to subsection

10) are adm ssible in any subsequent action or proceedi ng

relating to the claimor to the cause of action giving rise to

the claim

(12) Any pending court proceeding related to the

subject matter of the neutral evaluation nmust be stayed

pendi ng conpl etion of the neutral eval uation

(13) For matters that are not resolved by the parties

at _the conclusion of the neutral evaluation, the neutra

eval uator shall prepare a report stating that in his or her

opi ni on the sinkhole |oss has been verified or elimnated and,

if verified, the need for and estinmated costs of stabilizing

the |l and and any covered structures or buil dings and other

appropriate renedi ation or structural repairs. The evaluator's

report nust be sent to all parties in attendance at the

neutral eval uation and to the departnent.

(14) The recommendation of the neutral evaluator is

not binding on any party and the parties retain access to

courts. The neutral evaluator's witten recomendation is

adm ssible in any subsequent action or proceeding relating to

the claimor to the cause of action giving rise to the claim

(15)(a) A party may seek judicial review of the

reconmendati on of the neutral evaluator to deternine whether
4
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the recommendation i s reasonabl e. The recommendation is

presuned to be reasonable and the party seeking judicia

review has the burden to prove to the trier of fact by a

pr eponder ance of the evidence that the recommendation i s not

reasonabl e.

(b) A recommendation is presuned not reasonable if it

was procured by corruption, fraud, or other undue neans, there

was evident partiality by the neutral eval uator or mnm sconduct

prejudicing the rights of any party, it is not supported by

conpetent _and substantial evidence, is contrary to the |law, or

the neutral eval uator exceeded the authority and power granted

by this subsection.

(c) If the trier of fact determ nes that the

recommendation i s not reasonable, the neutral eval uation

reconmendati on nust be vacated, and the trier of fact shal

enter a verdict based on the evidence presented.

(16) On or before Cctober 1, 2008, the departnent

shall provide a report to the Governor, the President of the

Senate, and the Speaker of the House of Representatives

setting forth information regarding clains processed using the

alternative procedure set forth in this section, including,

but not limted to, the nunmber of clains processed and, in

both summary and detail formfor each claimprocessed, the

ampunt _of the claimin dispute, the tinme required to process

the clai munder the alternative procedure, the outconme using

the alternative procedure, the cost of using the alternative

procedure, and the ultimte outcone of judicial review where

applicabl e.
(17) This section expires on October 1, 2009.
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—=====—========== T | T L E AMENDMENT ===============

And the title is anended as fol |l ows:

On page 137, lines 2-14, delete those lines

and insert:
creating s. 627.7074, F.S.; providing for
judicial review, providing that the
reconmendati on of the neutral evaluator is
presuned to be reasonabl e; providing
exceptions; requiring the Departnment of
Fi nancial Services to submit a report to the
CGovernor and the Legislature by a specified
date; providing for future repeal of the
alternative procedures by a specified date;

anmendi ng s.
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