Fl ori da Senate - 2006 CS for SB 880

By the Committee on Ethics and El ections; and Senator Fasano

582-2274-06
1 A Dbill to be entitled
2 An act relating to the code of ethics for
3 public officers and enpl oyees; anending s.
4 112.312, F.S.; revising definitions of the
5 ternms "agency" and "corruptly"; defining the
6 term "quasi-public entity"; anmending s.
7 112. 313, F.S.; applying provisions of the code
8 whi ch prohibit doing business with one's
9 agency, prohibit conflicting enploynment or
10 contractual relationships, and limt
11 perm ssi ble representations foll ow ng
12 term nation of office or enploynent to officers
13 and enpl oyees of quasi-public entities;
14 provi ding penalties; amending s. 112.317, F.S.
15 provi di ng specified penalties for quasi-public
16 of ficers, former quasi-public officers, and
17 agency enpl oyees; providing for procedure
18 agai nst certain conplaints filed with malicious
19 i ntent agai nst quasi-public officers or
20 enpl oyees; anending s. 112.324, F.S.; requiring
21 the Comnmi ssion on Ethics to report findings on
22 i nvestigations of quasi-public officers and
23 enpl oyees and former quasi-public officers and
24 enpl oyees to the Governor; providing for the
25 managenent of certain financial interests by a
26 menber of the Cabinet; providing for certain
27 provisions in the Code of Ethics to apply to
28 t he managenent of such financial interests;
29 provi ding for severability; providing an
30 effective date.
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1 WHEREAS, the people of Florida through Article |1

2| Section 8 of the Florida Constitution require that individuals
3| holding offices or enploynent on behalf of the state do so in
4| public trust, and

5 WHEREAS, the Legislature has determ ned persons in

6| positions of public trust nust neet the highest |evel of

7| professionalismand ethical standards and that the | aw shal

8| protect against any conflict of interest, and

9 WHEREAS, officers and enpl oyees of quasi-public

10| entities created for a public purpose nust be prohibited from
11| breaching the public trust for personal gain and nust be held
12| to the sane code of ethics as public officers and enpl oyees,
13| NOW THEREFORE

14

15| Be It Enacted by the Legislature of the State of Florida:

16

17 Section 1. Subsections (2) and (9) of section 112.312
18| Florida Statutes, are anended, present subsections (21)

19| through (24) are renunbered as subsections (22) through (25),
20| respectively, and a new subsection (21) is added to that

21| section, to read

22 112.312 Definitions.--As used in this part and for

23| purposes of the provisions of s. 8, Art. Il of the State

24| Constitution, unless the context otherw se requires:

25 (2) "Agency" nmeans any state, regional, county, |ocal
26| or nunicipal government entity of this state, whether

27| executive, judicial, or legislative; any departnent, division
28| bureau, comr ssion, authority, or political subdivision of

29| this state therein; any quasi-public entity; or any public

30| school, comrunity college, or state university.
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1 (9) "Corruptly" nmeans done with a wongful intent and
2| for the purpose of obtaining, or conpensating or receiving

3| conpensation for, any benefit resulting fromsonme act or

4| omission of a public or quasi-public servant which is

5| inconsistent with the proper performance of his or her public
6| or quasi-public duties.

7 (21) "Quasi-public entity" nmeans an entity that has

8| been created by a governnent entity pursuant to law to

9| acconplish a public purpose and that is not a state or |oca
10| governnment entity.

11 Section 2. Subsection (3), paragraph (a) of subsection
12| (7), and paragraph (a) of subsection (9) of section 112.313,
13| Florida Statutes, are anended to read:

14 112. 313 Standards of conduct for public officers,

15| enpl oyees of agencies, and | ocal government attorneys.--

16 (3) DO NG BUSI NESS W TH ONE' S AGENCY. - - No enpl oyee of
17| an agency acting in his or her official capacity as a

18| purchasing agent, or public officer acting in his or her

19| official capacity, shall either directly or indirectly

20| purchase, rent, or |lease any realty, goods, or services for
21| his or her own agency from any business entity of which the
22| officer or enployee or the officer's or enployee's spouse or
23| child is an officer, partner, director, or proprietor or in
24| which such officer or enployee or the officer's or enployee's
25| spouse or child, or any conbination of them has a nateria

26| interest. Nor shall a public officer or enployee, acting in a
27| private capacity, rent, |ease, or sell any realty, goods, or
28| services to the officer's or enployee's own agency, if he or
29| she is a state or quasi-public entity officer or enployee, or
30| to any political subdivision or any agency thereof, if he or
31| she is serving as an officer or enployee of that politica
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subdi vi sion. The foregoing shall not apply to district offices
mai nt ai ned by | egislators when such offices are |ocated in the
| egi slator's place of business or when such offices are on
property wholly or partially owned by the legislator. This
subsection shall not affect or be construed to prohibit
contracts entered into prior to:

(a) Cctober 1, 1975.

(b) Qualification for elective office.

(c) Appointnment to public office.

(d) Beginning public enploynent.

(7) CONFLI CTI NG EMPLOYMENT OR CONTRACTUAL
RELATI ONSHI P. - -

(a) No public officer or enployee of an agency shal
have or hold any enploynent or contractual relationship with
any business entity or any agency which is subject to the
regul ation of, or is doing business with, an agency of which
he or she is an officer or enployee, excluding those
organi zations and their officers who, when acting in their
of ficial capacity, enter into or negotiate a collective
bargai ning contract with the state or any nunicipality,
county, or other political subdivision of the state; nor shal
an officer or enployee of an agency have or hold any
enpl oynment or contractual relationship that will create a
continuing or frequently recurring conflict between his or her
private interests and the performance of his or her public or

guasi -public duties or that would inpede the full and faithfu

di scharge of his or her public or gquasi-public duties.

1. When the agency referred to is that certain kind of
special tax district created by general or special law and is
limted specifically to constructing, nmintaining, managing,
and financing inprovements in the | and area over which the
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agency has jurisdiction, or when the agency has been organi zed
pursuant to chapter 298, then enploynent with, or entering
into a contractual relationship with, such business entity by
a public officer or enployee of such agency shall not be

prohi bited by this subsection or be deened a conflict per se.
However, conduct by such officer or enployee that is

prohi bited by, or otherwise frustrates the intent of, this
section shall be deenmed a conflict of interest in violation of
the standards of conduct set forth by this section.

2. \Wien the agency referred to is a |legislative body
and the regul atory power over the business entity resides in
anot her agency, or when the regul atory power which the
| egi sl ative body exercises over the business entity or agency
is strictly through the enactnment of |aws or ordinances, then
enpl oynment or a contractual relationship with such business
entity by a public officer or enployee of a |legislative body
shall not be prohibited by this subsection or be deened a
conflict.

(9) POSTEMPLOYMENT RESTRI CTI ONS; STANDARDS OF CONDUCT
FOR LEG SLATORS, ANB LEG SLATI VE EMPLOYEES, AND OTHER
PERSONS. - -

(a)l. It is the intent of the Legislature to inplenent
by statute the provisions of s. 8(e), Art. Il of the State
Constitution relating to legislators, statew de el ected
of ficers, appointed state officers, and designated public
enpl oyees.

2. As used in this paragraph:

a. "Enployee" neans:

(1) Any person enployed in the executive or
| egi sl ati ve branch of governnent holding a position in the
Seni or Managenent Service as defined in s. 110.402 or any
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person hol ding a position in the Sel ected Exenpt Service as
defined in s. 110.602 or any person having authority over
policy or procurenent enployed by the Departnent of the
Lottery.

(I'l)y The Auditor Ceneral, the director of the Ofice
of Program Policy Analysis and Governnment Accountability, the
Sergeant at Arnms and Secretary of the Senate, and the Sergeant
at Arns and Clerk of the House of Representatives.

(I'11) The executive director of the Legislative
Committee on Intergovernnental Relations and the executive
di rector and deputy executive director of the Conmi ssion on
Et hi cs.

(I'V) An executive director, staff director, or deputy
staff director of each joint comrittee, standing commttee, or
select conmmittee of the Legislature; an executive director,
staff director, executive assistant, analyst, or attorney of
the Office of the President of the Senate, the Ofice of the
Speaker of the House of Representatives, the Senate Majority
Party Office, Senate Mnority Party O fice, House Majority
Party Office, or House Mnority Party O fice; or any person
hired on a contractual basis, having the power normally
conferred upon such persons, by whatever title.

(V) The Chancellor and Vice Chancellors of the State
Uni versity System the general counsel to the Board of
Regents; and the president, vice presidents, and deans of each
state university.

(VI) Any person having the power normally conferred
upon the positions referenced in this sub-subparagraph

b. "Appointed state officer" nmeans any nenber of an
appoi ntive board, comm ssion, conmittee, council, or authority
of the executive or |egislative branch of state governnent
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1| whose powers, jurisdiction, and authority are not solely

2| advisory and include the final determ nation or adjudication
3| of any personal or property rights, duties, or obligations,

4| other than those relative to its internal operations.

5 c. "State agency" means an entity of the |egislative,
6| executive, or judicial branch of state government over which
7| the Legislature exercises plenary budgetary and statutory

8| control

9 3. No nenber of the Legislature, appointed state

10| officer, or statew de elected officer shall personally

11| represent another person or entity for conpensation before the
12| government body or agency of which the individual was an

13| officer or nenber for a period of 2 years follow ng vacation
14| of office. No nmenber of the Legislature shall personally

15| represent another person or entity for conpensation during his
16| or her termof office before any state agency other than

17| judicial tribunals or in settlenment negotiations after the
18| filing of a lawsuit.

19 4. No agency enpl oyee shall personally represent

20| anot her person or entity for conpensation before the agency
21| with which he or she was enployed for a period of 2 years

22| follow ng vacation of position, unless enployed by another

23| agency of state governnent.

24 5. No enployee of a quasi-public entity the duties of
25| whose position are managerial, policymaking, or professiona
26| in nature and no officer of a quasi-public entity shal

27| personally represent another person or entity for conpensation
28| before the agency with which he or she was enployed for a

29| period of 2 years followi ng vacation of position unless

30| enpl oyed by another agency as defined in s. 112.312(2).
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6.5~ Any person violating this paragraph shall be
subject to the penalties provided in s. 112.317 and a civi
penalty of an anobunt equal to the conpensation which the
person receives for the prohibited conduct.

7.6~ This paragraph is not applicable to:

a. A person enployed by the Legislature or other
agency prior to July 1, 1989;

b. A person who was enpl oyed by the Legislature or
ot her agency on July 1, 1989, whether or not the person was a
defined enpl oyee on July 1, 1989;

c. A person who was a defined enployee of the State
Uni versity System or the Public Service Conm ssion who held
such enpl oynent on Decenber 31, 1994,

d. A person who has reached nornmal retirement age as
defined in s. 121.021(29), and who has retired under the
provi sions of chapter 121 by July 1, 1991; e+

e. Any appointed state officer whose termof office
began before January 1, 1995, unless reappointed to that
office on or after January 1, 1995, or-—

f. Any officer or enployee of a quasi-public entity

whose term of office or enploynent began before July 1, 2006

unl ess reappointed as an officer to that office on or after
July 1, 2006.
Section 3. Subsections (1) and (8) of section 112.317,

Florida Statutes, are anended to read

112. 317 Penalties.--

(1) Violation of any provision of this part,
i ncluding, but not Iimted to, any failure to file any
di sclosures required by this part or violation of any standard
of conduct inposed by this part, or violation of any provision
of s. 8 Art. Il of the State Constitution, in addition to any
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1| crimnal penalty or other civil penalty involved, shall

2| pursuant to applicable constitutional and statutory

3| procedures, constitute grounds for, and may be puni shed by,
4| one or nore of the follow ng:

5 (a) In the case of a public or quasi-public officer
6 1. Inpeachnent.

7 2. Renoval fromoffice

8 3. Suspension fromoffice.

9 4. Public censure and reprimand.

10 5. Forfeiture of no nore than one-third salary per
11| nonth for no nmore than 12 nonths.

12 6. A civil penalty not to exceed $10, 000.

13 7. Restitution of any pecuniary benefits received
14| because of the violation comitted.

15 (b) 1In the case of an enployee of an agency or a
16| person designated as a public officer by this part who

17| otherwi se woul d be deened to be an enpl oyee:

18 1. Dismssal from enpl oyment.

19 2. Suspension from enpl oynent for not nmore than 90
20| days without pay.

21 3. Denvtion.

22 4. Reduction in salary |evel

23 5. Forfeiture of no nore than one-third salary per
24| month for no nore than 12 nonths.

25 6. A civil penalty not to exceed $10, 000.

26 7. Restitution of any pecuniary benefits received
27| because of the violation conmitted.

28 8. Public censure and reprinmand.

29 (c) In the case of a candidate who viol ates the

30| provisions of this part or s. 8(a) and (i), Art. Il of the
31| State Constitution:
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1 Di squalification from being on the ballot.
2 Publ i c censure.

3. Reprinmand.

4 A civil penalty not to exceed $10, 000.

(d) In the case of a former public or quasi-public

of ficer or enployee who has violated a provision applicable to
former officers or enployees or whose violation occurred prior

to such officer's or enployee's |eaving public or quasi-public

of fice or enploynent:

1. Public censure and reprimand.

2. Acivil penalty not to exceed $10, 000.

3. Restitution of any pecuniary benefits received
because of the violation comitted.

(8) In any case in which the conm ssion determ nes
that a person has filed a conplaint against a public or

guasi -public officer or enployee with a nmalicious intent to

injure the reputation of such officer or enployee by filing
the conplaint with know edge that the conplaint contains one
or nore false allegations or with reckless disregard for
whet her the conpl aint contains false allegations of fact
material to a violation of this part, the conplai nant shall be
liable for costs plus reasonable attorney's fees incurred in
the defense of the person conpl ai ned against, including the
costs and reasonable attorney's fees incurred in proving
entitlenent to and the anmount of costs and fees. If the
conplainant fails to pay such costs and fees voluntarily
wi thin 30 days followi ng such finding by the commi ssion, the
commi ssion shall forward such information to the Departnent of
Legal Affairs, which shall bring a civil action in a court of
conpetent jurisdiction to recover the anmpbunt of such costs and
fees awarded by the conmm ssion.
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Section 4. Paragraph (d) of subsection (8) of section
112. 324, Florida Statutes, is anended to read:

112. 324 Procedures on conplaints of violations; public
records and neeting exenptions.--

(8) If, in cases pertaining to conplaints other than
conpl ai nts agai nst i npeachabl e officers or nenbers of the
Legi sl ature, upon conpletion of a full and final investigation
by the conmmi ssion, the comm ssion finds that there has been a
violation of this part or of s. 8, Art. Il of the State
Constitution, it shall be the duty of the commission to report
its findings and reconmend appropriate action to the proper
di sciplinary official or body as follows, and such official or
body shall have the power to invoke the penalty provisions of
this part, including the power to order the appropriate
elections official to renmove a candidate fromthe ballot for a
violation of s. 112.3145 or s. 8(a) and (i), Art. Il of the
State Constitution:

(d) Except as otherw se provided by this part, the

Governor, in the case of any other public or quasi-public

of ficer, public or quasi-public enployee, fornmer public or

guasi -public officer or public enployee, candidate, or former

candi dat e.

Section 5. (1) A nenber of the Cabinet shall, during

his or her termof office, place all his or her persona

investnments in a publicly traded nmutual fund or a blind trust

at_a financial institution. |If such nenber acquires a

financial interest that is prohibited by s. 112.313, Florida

Statutes, during his or her termof office due to events or

actions beyond his or her control, he or she shall inmediately

sell such financial interest or place it in a blind trust at a

financial institution.
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(2) A nmenber of the Cabinet nmay not:

(a) Attenpt to influence or exercise any control over

deci sions regardi ng the managenent of assets in a blind trust

that is created pursuant to subsection (1).

(b) Engage, directly or indirectly, in an activity

involving any financial interest of that nmenber which violates

s. 112.313, Florida Statutes.

Section 6. |f any provision of this act or the

application thereof to any individual or circunstance is held

invalid, such invalidity shall not affect other provisions or

applications of this act which can be given effect without the

invalid provision or application, and to this end the

provisions of this act are to be severable.

Section 7. This act shall take effect July 1, 2006.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 880

Committee Substitute for Senate Bill 880 renoves the proposed
Ian?uage t hat woul d have made portions of the ethics code
applicable to private entities which contract with or consult
for quasi-public entities. The CS applies the two-year
revol vi ng door prohibition of section 112.313(9), F.S., to
quasi -public entity officers and enﬁloyees and provi des an
exenption to this prohibition for those officers and enpl oyees
already in office or enployed by July 1, 2006. The proposed

| anguage applies the penalty provisions of section 112.317 to
quasi - public officers and enpl oyees. The bill also requires
Cabi net nmenmbers to place all personal investnents into either
afpuP#icly traded nmutual fund or blind trust during their term
of office.
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