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SUMMARY ANALYSIS 
A condominium is created by recording a declaration of condominium in the public records of the county in 
which the condominium will be located.  A declaration of condominium may be amended as provided in the 
declaration.  This bill revises condominium association powers and provides that leaseholds and other 
possesory and use interests can only be acquired by means provided in the declaration of condominium or by 
approval of 3/4 of the voting interest instead of 2/3 of the voting interest provided in current law. 
 
A homeowners' association is a corporation responsible for the operation of a community in which voting 
membership is made up of parcel ownership and in which membership is a mandatory condition of parcel 
ownership, and which is authorized to impose assessments.  This bill increases the regulation of homeowners' 
associations by: 
 

•  Providing that non-regulated homeowners' associations may use statutory provisions to revive expired 
covenants.   

•  Revising the requirements for providing information about a homeowners' association to a prospective 
purchaser or lienholder. 

•  Providing that homeowners’ associations have the option of establishing reserve accounts in their 
annual budgets and providing requirements for funding the reserves. 

•  Expanding the deadline for preparing an annual financial report from 60 to 90 days after the close of the 
fiscal year. 

•  Specifying that merger or consolidation of associations is not a material or adverse alteration of the 
voting interest. 

•  Requiring that the developer deliver the financial records of the association to the board at the time the 
members are entitled to elect a majority of the board of directors. 

•  Establishing guarantees of common expenses for homeowners associations.  
 
This bill does not appear to have a fiscal impact on state or local governments. 
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FULL ANALYSIS 
 

I.  SUBSTANTIVE ANALYSIS 
 
A. HOUSE PRINCIPLES ANALYSIS: 

 
Provide limited government -- This bill increases government regulation of community associations.   
 

B. EFFECT OF PROPOSED CHANGES: 

Background 
 
A condominium is a "form of ownership of real property created pursuant to ch. 718, F.S., which is 
comprised entirely of units that may be owned by one or more persons, and in which there is, 
appurtenant to each unit, an undivided share in common elements".1  A condominium is created by 
recording a declaration of condominium in the public records of the county in which the condominium 
will be located.2  A declaration is like a constitution in that it: 
 

"Strictly governs the relationships among condominium units owners and the 
condominium association. Under the declaration, the Board of the condominium 
association has broad authority to enact rules for the benefit of the community."3  

 
A declaration may include covenants and restrictions concerning the use, occupancy, and transfer of 
the units permitted by law with reference to real property.4  A declaration of condominium may be 
amended as provided in the declaration. If the declaration does not provide a method for amendment, it 
may generally be amended as to any matter by a vote of two-thirds of the units.5  
 
A homeowners' association is a Florida corporation responsible for the operation of a subdivision in 
which voting membership is made up of parcel ownership and in which membership is a mandatory 
condition of parcel ownership, and which is authorized to impose assessments6  Homeowners' 
associations are regulated under chapter 720, F.S. 
 
Effect of Bill 
 
Covenant Revitalization 
 
Current Law 
 
The governing documents in some Florida homeowners' associations provide for an expiration of the 
community covenants after a specified number of years.  The Marketable Record Title Act, s. 712.05, 
F.S., will cause covenants to lapse by operation of law either where the covenants are silent as to 
expiration, or where the Marketable Record Title Act period is shorter than the stated expiration time.  
Residents in these communities have the option to revive the covenants after the expiration by 
following the procedural steps found in ss. 720.403 - 720.407, F.S.   Currently, the covenant 
revitalization procedures contained in ss. 720.403 - 720.407, F.S., are not available to any 
homeowners' association not governed by ch. 720, F.S., such as associations governing communities 
that are comprised of property primarily intended for commercial, industrial, or other non-residential 
use.  Chapter 720, F.S., governs only residential homeowners' associations where membership is a 

                                                 
1 Section 718.103(11), F.S. 
2 Section 718.104(2), F.S. 
3 Neuman v. Grand View at Emerald Hills, 861 So.2d 494, 496-497 (Fla. 4th DCA 2003) 
4 Section 718.104(5), F.S. 
5 Section 718.110(1)(a), F.S. 
6 Section 720.301(9), F.S. 



 

STORAGE NAME:  h0957d.JC.doc  PAGE: 3 
DATE:  4/20/2006 
  

mandatory condition for the owners of property upon which assessments are required and may become 
a lien on the parcel,7 thus, non-mandatory associations may not revive covenants pursuant to ss. 
702.403 - 702.407, F.S. 
 
Proposed Changes 
 
This bill creates s. 712.11, F.S., to provide that a homeowner's association that is not subject to ch. 
720, F.S. may use the procedures established in ss. 720.403, F.S. - 720.407, F.S., to revive covenants 
that have lapsed under the terms of chapter 712, F.S.  This bill would allow homeowners' associations 
that are not regulated by ch. 720, F.S., to utilize the covenant revitalization procedures available to 
mandatory homeowners' associations.    
 
Condominium Association Powers 
 
Current Law 
 
Section 718.114, F.S., provides for the powers of a condominium association.  Among other powers, an 
association has the authority to enter into agreements and acquire leaseholds, memberships, and other 
possesory or use interests in lands or facilities such as country clubs, golf courses, marinas, and other 
recreational facilities.  All leaseholds, memberships, and other possesory or use interests existing or 
created at the time the declaration was recorded must be stated and fully described in the declaration.  
Following the recording of the declaration, the association may not acquire or enter into agreements 
acquiring these leaseholds, memberships, or other possesory or use interests except as authorized by 
the declaration.  If the declaration does not provide this authority, then the declaration can be amended 
if the amendment is approved by the owners of not less than 2/3 of the units.8  
 
Proposed Changes 
 
This bill amends s. 718.114, F.S., to provide that acquiring these leaseholds, memberships, or other 
possesory or use interests is a material alteration or substantial addition to association property, and 
the association may not acquire or enter into agreements acquiring these leaseholds, memberships, or 
other possesory or use interests except as authorized by the provisions in s. 718.113, F.S.  Section 
718.113(2), F.S., provides that there can be no material alteration or substantial additions to the 
common elements or to real property that is association property, except as provided in the declaration. 
If the declaration does not specify the procedure for approval of material alterations or substantial 
additions, 75% of the total voting interests of the association must approve the alterations or additions. 
Therefore this bill provides that acquiring leaseholds, memberships, or other use interest is a material 
alteration or substantial addition, and therefore, where the declaration is silent regarding the procedure 
for acquiring these leaseholds, memberships, or other use interest, there must be approval by 3/4 of 
the total voting interest of the association instead of only 2/3 as required if it were not a material 
alteration or substantial addition. 
 
Purpose, Scope, and Application of Homeowners' Association Statutes 
 
Current Law 
 
Section 720.302, F.S., pertains to the purposes, scope, and application for ch. 720, F.S.  Section 
720.302(3), F.S., provides that ch. 720, F.S., does not apply to the following: 
    

•  A community that is composed of property primarily intended for commercial, industrial, or other 
nonresidential use; or 

                                                 
7 Section 720.301(8) and (11), F.S. 
8 Section 718.110(1)(a), F.S. 
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•  The commercial or industrial parcels in a community that contains both residential parcels and 
parcels intended for commercial or industrial use.  

 
Section 720.302(5), F.S., provides that unless expressly stated to the contrary, corporations not for 
profit that operate residential homeowners' associations in this state are to be governed by and subject 
to ch. 617, F.S. and ch. 720, F.S. 
 
Proposed Changes 
 
This bill amends s. 720.302(3), F.S., to provide that "except as specifically provided in ch. 720, F.S.," 
ch. 720, F.S, does not apply to the type of communities stated above.   
 
This bill amends s. 720.302(5), F.S., to remove the reference to "not-for-profit" corporations so that a 
homeowners association can organize as a "for profit" corporation and not just a not-for-profit 
corporation.  In reference to this change, this bill also provides that homeowners’ associations in 
Florida must be governed by and subject to ch. 617, F.S. (non-profit corporations), or ch. 607, F.S. 
(corporations), if incorporated under that chapter," unless expressly stated to the contrary.  
 
Homeowners' Association Inspection and Copying of Records 
 
Current Law 
 
Section 720.303(5), F.S., requires that a homeowners’ association allow its members to inspect and 
copy its official records within 10 days of a written request for access. A failure to comply with such a 
request in a timely fashion creates a rebuttable presumption that the association failed to do so, and 
entitles the requesting party to actual damages, or to a minimum of $50 per calendar day, commencing 
on the eleventh business day.  A homeowners’ association may adopt reasonable written rules 
governing the frequency, time, location, notice, records to be inspected, and manner of inspections, but 
may not impose a requirement that a parcel owner demonstrate any proper purpose for the inspection, 
state any reason for the inspection, or limit a parcel owner's right to inspect records less than one 8-
hour business day per month.  The association may impose fees to cover the costs of providing copies 
of the official records, including without limitation, the costs of copying.  The association may charge up 
to 50 cents per page for copies made on the association’s copy machine.  If the association does not 
have a copy machine available where the records are kept, or if the records requested to be copied 
exceed 25 pages, then the association may have copies made by an outside vendor and may charge 
the actual cost of copying. 
 
Current law expressly exempts the following from inspection by a member or parcel owner:   
 

•  Any record protected by attorney-client or work-product privilege;  
•  Information obtained in association with the lease, sale or transfer of a parcel that is otherwise 

privileged by state or federal law; disciplinary, health, insurance and personnel records of the 
association’s employees; or  

•  Medical records of parcel owners or other community residents.9 
 
Proposed Changes 
 
This bill amends s. 720.303(5), F.S., to provide that an association or its agent is not required to 
provide a prospective purchaser or lienholder with information about the residential subdivision or the 
association unless required by ch. 720, F.S., to be made available or disclosed.  This bill also provides 
that an association or agent may charge a reasonable fee to a prospective purchaser or lienholder or 
the current parcel owner or member for providing good faith responses to requests for information, 

                                                 
9 Section 720.303(1), (2), (3), (4), F.S. 
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except for information required by law.  The fee cannot exceed $150 plus the reasonable cost of 
photocopying and any attorney's fees incurred by the association in connection with the response. 
 
This bill provides that an association and its agent are not liable for providing information in good faith if 
the person providing the information includes a written statement in the following form:  "The responses 
herein are made in good faith and to the best of my ability as to their accuracy." 
 
Homeowners' Association Budgets 
 
Current Law 
 
Section 720.303(6), F.S., provides that an association must prepare an annual budget. 
 
Proposed Changes 
 
This bill amends s. 720.303(6), F.S., to require that the annual budget provide for the annual operating 
expenses. 
 
This bill also amends s. 720.303(6), F.S., to provide that the budget may include reserve accounts for 
capital expenditures and deferred maintenance that the association in responsible for if the governing 
documents do not limit increases in assessments, including reserve accounts. 
 
This bill provides that if the budget does not provide for reserve accounts and is responsible for the 
repair and maintenance of capital improvements that may result in a special assessment, each financial 
report for the preceding year must contain the following statement: 
 

The budget of the association does not provide for reserve accounts for capital 
expenditures and deferred maintenance that may result in special assessments.  
Owners may elect to provide for reserve accounts pursuant to the provisions of section 
720.303(6), Florida Statutes, upon the approval of not less than a majority of the total 
voting interests of the association. 

 
This bill also provides that an association is deemed to have provided reserve accounts when they 
have been initially established by the developer or when the association members elects to provide for 
reserves.  The association members can elect to provide for reserves with approval of at least a 
majority of the total voting interest of the association.  The approval action by the members must state 
that reserve accounts must be provided for in the budget and must designate the components for which 
reserve accounts are to be established.   
 
The amount to be reserved must be computed using a formula that is based on the estimated 
remaining useful life and estimated replacement cost or deferred maintenance expense of each reserve 
item.  The association must adjust replacement reserve assessments annually.   
 
Once a reserve account is established, the association members can provide for no reserves or less 
reserves than required by this section, upon a majority vote at a meeting where quorum is present.  If 
the reserves are not voted favorably to be reduced or waived then the reserves as provided in the 
budget must go into effect.  After turnover of control of an association by the developer to the parcel 
owners, the developer can vote its voting interest to waive or reduce the funding reserves.  Any vote to 
waive or reduce reserves is only applicable to one budget year. 
 
Funding formulas for reserves must be based on either a separate analysis of each required asset, or a 
pooled analysis of two or more required assets.  This bill provides the calculations that must be used to 
determine the amount of funding to go into reserve accounts whether the association uses a separate 
analysis of each asset or a pooled analysis of each asset. 
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Reserve funds and any interest accruing must stay in the reserve account, and can only be used for 
reserve expenditures unless another use is approved by a majority vote of the association members.  
Prior to turnover of control of an association, the developer-controlled association must not vote to use 
reserves for purposes other than for which they were intended without the approval of a majority of all 
nondeveloper voting interests voting in person or by limited proxy at a meeting of the association. 
 
Homeowners' Association Financial Reporting 
 
Current Law 
 
Section 720.303(7), F.S., requires homeowners' associations to prepare an annual financial report 
within 60 days after the close of the fiscal year. The association must provide each member with a copy 
of the annual financial report or a written notice that a copy of the financial report is available upon 
request at no charge to the member.   
 
Proposed Changes 
 
This bill amends s. 720.303(7), F.S., to stipulate that within 90 (instead of 60) days after the end of the 
fiscal year, or annually on the date provided in the bylaws, the association shall prepare and complete, 
or contract for the preparation and completion of a financial report for the preceding fiscal year.  Within 
21 (instead of 60) days after the final financial report is completed by the association or received from 
the third party, but not later than 120 days after the end of the fiscal year or other date as provided in 
the bylaws.   
 
This bill also provides that an association that must prepare a complete set of financial statements, do 
so in accordance with the generally accepted accounting principles "as adopted by the Florida Board of 
Accountancy."  
 
Mergers 
 
Current Law 
 
Section 720.306(1)(c), F.S., provides that an amendment may not materially and adversely alter the 
proportionate voting interest attached to a parcel or increase the proportion or percentage by which a 
parcel shares in the common expenses of the association, unless all owners and lienholders join in the 
execution of the amendment. 
 
Proposed Changes 
 
This bill amends s. 720.306(1)(c), F.S., to provide that the merger or consolidation of associations 
under ch. 607, F.S. (regulating corporations) or ch. 617, F.S. (regulating non-profit corporations), is not 
considered a material or adverse alteration of the proportionate voting interest appurtenant to a parcel.   
 
Transition of Homeowners' Association Control 
 
Current Law 
 
Section 720.307, F.S., provides procedures for turning over control of an association from the 
developer to parcel owners.  The transition of association control begins with the election of the board 
of directors of the homeowners' association by the members.  At the time the members elect the board 
of directors, the developer must deliver various documents to the board.   
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Proposed Changes  
 
This bill amends s. 720.307, F.S., to require additional documents that the developer must provide to 
the board of directors.  Along with the documents that must be provided by the developer under current 
law, this bill requires that the developer also provide the board of directors the financial records, 
including the statements of the association, and source documents from the incorporation of the 
association through the date of turnover.  This bill also provides that an independent certified public 
accountant must audit the records and determine that the developer was charged with, and paid, the 
proper amounts of assessments. 
 
The language in this section of the bill is taken from language found in s. 718.301(4)(c), F.S., of the 
condominium law.  The current law for homeowners' associations pertaining to transition of association 
control is very similar to the current condominium law and this bill provides conformity between the 
homeowners' associations and the condominium associations.   
 
Guarantees of Common Expenses 
 
Current Law 
 
The developer of a community is responsible for paying the costs of the common expenses of the 
community until the sale of the parcels to a purchaser in which time the developer pays a proportionate 
share of the common expenses with the parcel owners.  Condominium law allows a developer to be 
excused from payment of common expenses if the common expenses of all unit owners are 
guaranteed not to increase and the developer agrees to pay all common expenses incurred but not 
covered by unit owner payments during the period of the guarantee.10  
 
Proposed Changes 
 
This bill amends s. 720.308, F.S., to incorporate the guarantees of common expenses provision found 
in condominium law into homeowners' association law.  Currently, s. 720.308, F.S., provides for 
guarantees of common expenses if it is provided for in the declaration.  This bill amends s. 720.308, 
F.S., to provide for guarantees of common expenses if a guarantee is not included in the purchase 
contract or declaration.  This bill provides that a guarantee is effective only upon approval of a majority 
of the voting interests of the members other than the developer.  This bill also provides that: 
 

•  The time period of a guarantee must have a specific beginning and ending date or event; 
•  The dollar amount of the guarantee must be an exact dollar amount for each parcel identified in 

the declaration; 
•  The cash payments required from the developer must be when the revenue collected by the 

association are not sufficient to provide payment for all common expenses; and 
•  The expenses incurred in the production of non-assessment revenues, not in excess of the non-

assessment revenues, must not be included in the common expenses.  If expenses attributable 
to non-assessment revenues exceed non-assessment revenues, then the developer must only 
fund the excess expenses. 

 
This bill also provides the formula for determining what the developer's final obligation is to the 
association at the end of the guarantee period. 
 

                                                 
10 Section 718.116, F.S. 



 

STORAGE NAME:  h0957d.JC.doc  PAGE: 8 
DATE:  4/20/2006 
  

Publication of False and Misleading Information 
 
Current Law 
 
Section 720.402, F.S., creates a cause of action to rescind the contract for sale or for damages against 
a developer for false or misleading material statements. After closing, the purchaser has a cause of 
action against the developer for one year after the date upon which the last of the following events 
takes place: 
 

•  The closing of the transaction; 
•  The issuance of a certificate of occupancy or other evidence to allow lawful occupancy of the 

residence; 
•  The date of lawful occupancy in counties or municipalities in which certificates of occupancy or 

other evidence of lawful occupancy are not customarily issued; 
•  The completion by the developer of the common areas and recreational facilities, whether or not 

they are common areas, which the developer is obligated to complete or provide under the 
terms of the written contract; 

•  The completion by the developer of the common areas and such recreational facilities, whether 
or not they are common areas, that the developer is obligated to complete under any rule of law 
if there is no written contract. 

 
Section 720.402, F.S., also limits any cause of action brought under this provision to five years after the 
closing of the transaction, provides that the prevailing party may recover reasonable attorney's fees, 
and prohibits the developer from using association funds to defend a suit brought under this section. 
 
Proposed Changes 
 
This bill amends s. 720.402, F.S., to provide that this section does not limit any rights provided by 
common law.  This section as currently written does not limit the right to sue under other legal theories.  
It is unclear what effect, if any, this change makes.  
 

  
C. SECTION DIRECTORY: 

Section 1 creates s. 712.11, F.S., to provide that homeowners' associations may use procedures 
established in ss. 720.403, F.S. - 720.407, F.S., to revive covenants that have lapsed under the terms 
of ch. 712, F.S.  
 
Section 2 amends s. 718.114, F.S., to revise condominium association powers pertaining to 
agreements acquiring possesory or use interests after recording the declaration. 
 
Section 3 amends s. 720.302, F.S., to revise the purpose, scope, and application of ch. 720, F.S.  
 
Section 4 amends 720.303(5), F.S., relating to the copying and inspection of homeowners' association 
records. This section amends s. 720.303(6), F.S., to revise provisions regarding association budgets by 
providing an association the option of establishing reserve accounts.  This section amends 720.303(7), 
F.S., revising the time period for when an association must prepare and complete a financial report for 
the preceding fiscal year. 
 
Section 5 amends s. 720.306, F.S., revising provisions pertaining to meetings of members and 
amendments providing that merger or consolidation of associations is not considered a material or 
adverse alteration of the proportionate voting interest appurtenant to a parcel.  
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Section 6 amends s. 720.307(3), F.S., to require that at the time the members are entitled to elect at 
least a majority of the board of directors the developer must deliver the financial records of the 
association. 
 
Section 7 amends s. 720.308, F.S., to establish guarantees of common expenses if a guarantee is not 
included in the purchase contract or declaration. 
 
Section 8 amends s. 720.402, F.S., to add a provision that the section does not limit any rights provided 
by common law. 
 
Section 9 provides an effective date of July 1, 2006, for the bill. 

II.  FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 
 

A. FISCAL IMPACT ON STATE GOVERNMENT: 
 
1. Revenues: 

None. 

2. Expenditures: 

None. 
 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 
 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

None. 

D. FISCAL COMMENTS: 

None. 

III.  COMMENTS 
 

A. CONSTITUTIONAL ISSUES: 
 

 1. Applicability of Municipality/County Mandates Provision: 

This bill does not appear to require counties or municipalities to take an action requiring the 
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the 
aggregate, nor reduce the percentage of state tax shared with counties or municipalities. 
 

 2. Other: 

None. 
 

B. RULE-MAKING AUTHORITY: 

None. 
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C. DRAFTING ISSUES OR OTHER COMMENTS: 

The department indicates that the bill may raise concerns with the single subject limitation in Article 
III, Section 6, of the Florida Constitution as it combines chapter 712 marketable record title act, 
chapter 718 condominium amendments, and chapter 720 homeowners’ association amendments. 

IV.  AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES 
On March 22, 2006, the Civil Justice Committee adopted 1 strike-all amendment to this bill.  The amendment 
made the following revisions to the bill: 
 

•  Removed the section of the bill repealing s. 720.311, F.S., pertaining to dispute resolution, and 
removed revisions made to other sections that referenced s. 720.311, F.S.   

•  Removed "not-for-profit" from s. 720.302(5), F.S. 
•  Removed the section in the bill revising s. 720.303(2), F.S. 
•  Amended s. 720.303(6), F.S., regarding homeowners' association budgets, to provide for reserve 

accounts and funding for those accounts. 
•  Amended s. 720.303(7), F.S., regarding financial reporting by homeowners associations, to remove the 

provision from the bill that the association provide each member with a copy of the annual report within 
"21 days after the report is prepared but no later than 120 days after the end of the fiscal year."  

•   Removed provisions relating to the homeowners association members' right to speak on meeting 
agenda items. 

•  Amended s. 720.307(3), F.S., to require that at the time the members are entitled to elect at least a 
majority of the board of directors the developer must deliver the financial records of the association. 

•  Amended s. 720.308, F.S., to establish guarantees of common expenses for homeowners associations. 
•  Removed revision to s. 720.405, F.S., regarding the requirements to a proposed revived declaration.   

 
This bill was then reported favorably with a committee substitute. 
 
On April 17, 2006, the State Administration Appropriations Committee adopted two amendments to the 
Committee Substitute.  The amendments made the following revisions to the bill: 
 

•  .Amended 720.303(7), F.S., to stipulate that within 90 days after the end of the fiscal year, or annually 
on the date provided in the bylaws, the association shall prepare and complete, or contract for the 
preparation and completion of a financial report for the preceding fiscal year.  Adds back the provision 
from the original bill that within 21 (instead of 60) days after the final financial report is completed by the 
association or received from the third party, but not later than 120 days after the end of the fiscal year 
or other date as provided in the bylaws. 

•  Removed the section in the bill revising 720.305(2), F.S. 
 

This bill was then reported favorably with a committee substitute.  The analysis has been updated for the 
amendments.  


