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1 A Dbill to be entitled
2 An act relating to forensic client services;
3 anmendi ng s. 916.105, F.S.; providing
4 | egislative intent that forensic client
5 services be provided to a person charged with a
6 m sdenmeanor as well as with a felony; anmendi ng
7 s. 916.106, F.S.; redefining the term"court"
8 to include the county court; anmendi ng ss.
9 916. 107, 916.13, and 916.302, F.S., relating to
10 the rights of forensic clients, the involuntary
11 comm tment of a defendant with nental illness,
12 and the involuntary commtnent of a defendant
13 deternmined to be incompetent; conforning
14 provi sions to changes made by the act;
15 provi ding an effective date.
16
17| Be It Enacted by the Legislature of the State of Florida:
18
19 Section 1. Subsection (1) of section 916.105, Florida
20| Statutes, is anended to read:
21 916. 105 Legislative intent.--
22 (1) It is the intent of the Legislature that the
23| Departnment of Children and Family Services and the Agency for
24| Persons with Disabilities, as appropriate, establish, |ocate
25| and maintain separate and secure forensic facilities and
26| programs for the treatnent or training of defendants who have
27| been charged with a felony or a m sdeneanor and who have been
28| found to be inconpetent to proceed due to their nenta
29| illness, nental retardation, or autism or who have been
30| acquitted of a felony or a m sdeneanor by reason of insanity,
31| and who, while still under the jurisdiction of the commtting
1
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1| court, are committed to the departnment or agency under the

2| previsioens—of this chapter. The Sueh facilities nust shal- be
3| sufficient to accommpdate the nunber of defendants committed
4| under the conditions noted above. Except for those defendants
5| found by the departnent or agency to be appropriate for

6| treatnment or training in a civil facility or program pursuant
7| to subsection (3), forensic facilities shall be designed and
8| administered so that ingress and egress, together with other
9| requirenents of this chapter, may be strictly controlled by
10| staff responsible for security in order to protect the

11| defendant, facility personnel, other clients, and citizens in
12| adj acent conmuniti es.

13 Section 2. Subsection (5) of section 916.106, Florida
14| Statutes, is anended to read:

15 916.106 Definitions.--For the purposes of this

16| chapter, the term

17 (5) "Court" nmeans the circuit or county court.

18 Section 3. Subsections (1) and (3) of section 916. 107
19| Florida Statutes, are anended to read:

20 916.107 Rights of forensic clients.--

21 (1) RIGHT TO I NDI VI DUAL DI GNITY. - -

22 (a) The policy of the state is that the individua

23| dignity of the client shall be respected at all tinmes and upon
24| all occasions, including any occasi on when the forensic client
25| is detained, transported, or treated. Clients with nenta

26| illness, retardation, or autismanrd who are charged with

27| comitting felonies or m sdeneanors shall receive appropriate
28| treatnent or training. In a crimnal case involving a client
29| who has been adjudicated inconpetent to proceed or not guilty
30| by reason of insanity, a jail nmay be used as an energency

31| facility for up to 15 days followi ng the date the departnent
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1| or agency receives a conpleted copy of the court comm tnment

2| order containing all docunentation required by the applicable
3| Florida Rules of Crimnal Procedure. For a forensic client who
4] is held in a jail awaiting admission to a facility of the

5| departnent or agency, evaluation and treatnent or training my
6| be provided in the jail by the I ocal comunity nmental health

7| provider for nmental health services, by the devel opnenta

8| disabilities program for persons with retardation or autism

9| the client's physician or psychol ogist, or any other

10| appropriate programuntil the client is transferred to a civi
11| or forensic facility.

12 (b) Forensic clients who are initially placed in, or
13| subsequently transferred to, a civil facility as described in
14| part | of chapter 394 or to a residential facility as

15| described in chapter 393 shall have the sanme rights as other
16| persons committed to these facilities for as long as they

17| remain there.

18 (3) RIGHT TO EXPRESS AND | NFORMED CONSENT. - -

19 (a) A forensic client shall be asked to give express
20| and informed witten consent for treatment. If a client

21| refuses such treatnent as is deened necessary and essential by
22| the client's multidisciplinary treatment team for the

23| appropriate care of the client, the sueh treatnment nay be

24| provided under the follow ng circunstances:

25 1. In an energency situation in which there is

26| i nmedi ate danger to the safety of the client or others, the
27| sueh treatnment may be provided upon the witten order of a

28| physician for a period not to exceed 48 hours, excluding

29| weekends and | egal holidays. I|f, after the 48-hour period, the
30| client has not given express and infornmed consent to the

31| treatnent initially refused, the adm nistrator or designee of
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1| the civil or forensic facility shall, within 48 hours,
2| excludi ng weekends and | egal holidays, petition the commtting
3| court or the circuit or county court serving the county in
4| which the facility is located, at the option of the facility
5| administrator or designee, for an order authorizing the
6| continued treatment of the client. In the interim the need
7| for treatnment shall be reviewed every 48 hours and nmay be
8| continued w thout the consent of the client upon the continued
9| witten order of a physician who has determ ned that the
10| energency situation continues to present a danger to the
11| safety of the client or others.
12 2. In a situation other than an energency situation
13| the administrator or designee of the facility shall petition
14| the circuit or county court for an order authorizing necessary
15| and essential treatnent for the client. The order shall allow
16| such treatnment for a period not to exceed 90 days foll ow ng
17| the date of the entry of the order. Unless the court is
18| notified in witing that the client has provi ded express and
19| inforned consent in witing or that the client has been
20| discharged by the committing court, the administrator or
21| designee shall, before prer+te the expiration of the initia
22| 90-day order, petition the court for an order authorizing the
23| continuation of treatnment for another 90-day period. This
24| procedure shall be repeated until the client provides consent
25| or is discharged by the conmitting court.
26 3. At the hearing on the issue of whether the court
27| should enter an order authorizing treatnent for which a client
28| was unable to or refused to give express and informed consent,
29| the court shall determ ne by clear and convincing evidence
30| that the client has nmental illness, retardation, or autism
31| that the treatment not consented to is essential to the care
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of the client, and that the treatnent not consented to is not
experinmental and does not present an unreasonable risk of
serious, hazardous, or irreversible side effects. In arriving
at the substitute judgnent decision, the court nust consider
at least the followi ng factors:

a. The client's expressed preference regarding
treatment;

b. The probability of adverse side effects;

c. The prognosis without treatnent; and

d. The prognosis with treatnent.

The hearing shall be as convenient to the client as may be
consistent with orderly procedure and shall be conducted in
physi cal settings not likely to be injurious to the client's
condition. The court nmmy appoint a general or specia

magi strate to preside at the hearing. The client or the
client's guardian, and the representative, shall be provided
with a copy of the petition and the date, tine, and |ocation
of the hearing. The client has the right to have an attorney
represent himor her at the hearing, and, if the client is

i ndigent, the court shall appoint the office of the public
defender to represent the client at the hearing. The client
may testify or not, as he or she chooses, and has the right to
cross-exani ne witnesses and nay present his or her own

Wi t nesses.

(b) In addition to the—previsiens—of paragraph (a), in
the case of surgical procedures requiring the use of a genera
anesthetic or el ectroconvul sive treatnment or nonpsychiatric
nmedi cal procedures, and prior to performing the procedure,
written perm ssion shall be obtained fromthe client, if the
client is legally conpetent, fromthe parent or guardian of a
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1| minor client, or fromthe guardi an of an inconpetent client.
2| The adnministrator or designee of the forensic facility or a

3| designated representative may, with the concurrence of the

4| client's attendi ng physician, authorize enmergency surgical or
5| nonpsychiatric nedical treatnment if the sueh treatnent is

6| deened lifesaving or for a situation threatening serious

7| bodily harmto the client and perm ssion of the client or the
8| client's guardian could not be obtained before provision of

9| the needed treatnent.

10 Section 4. Section 916.13, Florida Statutes, is

11| amended to read:

12 916.13 Involuntary conm tnent of defendant adjudicated
13| i ncompetent. --

14 (1) Every defendant who is charged with a felony or
15| mi sdeneanor and who is adjudicated i nconpetent to proceed may
16| be involuntarily conmitted for treatnent upon a finding by the
17| court of clear and convincing evidence that:

18 (a) The defendant has a nmental illness and because of
19| the nental illness:

20 1. The defendant is manifestly incapable of surviving
21| alone or with the help of willing and responsible famly or
22| friends, including available alternative services, and,

23| without treatment, the defendant is likely to suffer from

24| neglect or refuse to care for herself or hinself and such

25| neglect or refusal poses a real and present threat of

26| substantial harmto the defendant's well-being; or

27 2. There is a substantial |ikelihood that in the near
28| future the defendant will inflict serious bodily harm on

29| herself or hinmself or another person, as evidenced by recent
30| behavi or causing, attenpting, or threatening such harm

31
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(b) Al available, less restrictive treatnent
alternatives, including treatnment in community residentia
facilities or conmunity inpatient or outpatient settings,
whi ch woul d of fer an opportunity for inprovenent of the

defendant's condition have been judged to be inappropriate;

and

(c) There is a substantial probability that the nenta
illness causing the defendant's inconpetence will respond to
treatment and the defendant will regain conpetency to proceed

in the reasonably foreseeable future.

(2) A defendant who has been charged with a felony or
nm sdeneanor and who has been adjudi cated i nconpetent to
proceed due to nental illness, and who neets the criteria for
i nvoluntary commitnent to the departnent under theprowvisiens
ef this chapter, my be committed to the departnent, and the
departnment shall retain and treat the defendant. No |later than
6 nonths after the date of adm ssion and at the end of any
peri od of extended conmitnent, or at any tinme the
admi ni strator or designhee shall have determi ned that the
def endant has regai ned conpetency to proceed or no | onger
nmeets the criteria for continued commitment, the administrator
or designee shall file a report with the court under pursuant
to the applicable Florida Rules of Crimnal Procedure.

Section 5. Subsections (1) and (2) of section 916. 302,
Florida Statutes, are anended to read

916.302 Involuntary commitnment of defendant determ ned
to be inconpetent to proceed.--

(1) CRITERI A --Every defendant who is charged with a

felony or m sdeneanor and who is adjudicated i nconmpetent to

proceed due to retardation or autism nmay be involuntarily
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1| comritted for training upon a finding by the court of clear

2| and convincing evidence that:

3 (a) The defendant has retardation or autism

4 (b) There is a substantial |ikelihood that in the near
5| future the defendant will inflict serious bodily harm on

6| hinself or herself or another person, as evidenced by recent
7| behavior causing, attenpting, or threatening such harm

8 (c) Al available, less restrictive alternatives,

9| including services provided in community residentia

10| facilities or other comrunity settings, which would offer an
11| opportunity for inprovement of the condition have been judged
12| to be inappropriate; and

13 (d) There is a substantial probability that the

14| retardation or autism causing the defendant's inconpetence

15| will respond to training and the defendant will regain

16| conpetency to proceed in the reasonably foreseeable future.
17 (2) ADM SSION TO A FACILITY.--

18 (a) A defendant who has been charged with a felony or
19| nmi sdeneanor and who is found to be inconpetent to proceed due
20| to retardation or autism and who neets the criteria for
21| involuntary comritnent to the agency under the—preoevisions—of
22| this chapter, shall be cormitted to the agency, and the agency
23| shall retain and provide appropriate training for the
24| defendant. No later than 6 nonths after the date of admi ssion
25| or at the end of any period of extended commitnment or at any
26| tinme the administrator or designee shall have deterni ned that
27| the defendant has regai ned conpetency to proceed or no | onger
28| meets the criteria for continued conmtnent, the adm nistrator
29| or designee shall file a report with the court pursuant to
30| this chapter and the applicable Florida Rules of Crimna
31| Procedure

8
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 SB 100
1-176-07

(b) A defendant deternmined to be inconmpetent to
proceed due to retardation or autismmay be ordered by a
etretit court into a forensic facility designated by the
agency for defendants who have nmental retardation or autism

(c) The agency may transfer a defendant from a
designated forensic facility to another designated forensic
facility and nmust notify the court of the transfer within 30
days after the transfer is conpleted.

(d) The agency may not transfer a defendant from a
designated forensic facility to a civil facility without first
notifying the court, and all parties, 30 days before the
proposed transfer. If the court objects to the proposed
transfer, it nust send its witten objection to the agency.
The agency mmy transfer the defendant unless it receives the
written objection fromthe court within 30 days after the
court's receipt of the notice of the proposed transfer.

Section 6. This act shall take effect July 1, 2007.

R I R R R O S S R

SENATE SUMVARY
Provi des that forensic client services be provided to a

Pe{son charged with a m sdeneanor as well as with a
el ony.
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