© 00 N oo o B~ W N PP

W W N N N D N D DN NMDN PP P PP PP kPP PR
R, O © 00 N o o o W N PP O ©W 00 N O O d W N, O

Fl orida Senate - 2007 COW TTEE AMENDMENT
Bill No. SB 1164
Bar code 041916
CHAMBER ACTI ON

Senat e House

Comm RCS
04/ 18/ 2007 08: 24 PM

The Conmittee on Governmental Operations (Posey) recomended

the foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Subsection (5) is added to section 255. 252,
Florida Statutes, to read

255.252 Findings and intent.--

(5) Each state agency nust identify and compile a list

of all state-owned buildings within its inventory which it

determines are suitable to consider for a quaranteed

ener gy- perfornmance savings contract under s. 489.145. Such

list shall be submtted to the Departnent of Minagenent

Services by Decenber 31, 2007, and shall include any criteria

used to deternine suitability. The list of suitable buildings

shall be developed fromthe list of state-owned facilities of

nore than 5,000 square feet in area for which the agency is

responsible for paying utility and other operating expenses

related to energy use. In consultation with each departnent
1
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secretary or director, by March 1, 2008, the Departnent of

Managenent Services shall eval uate each agency's facilities

found suitable for energy efficiency and conservation

projects, and shall devel op a schedule for enerqy efficiency

and conservation projects based on factors such as project

magni tude, efficiency, and effectiveness of enerqy efficiency

and conservation neasures to be inplenented, and other factors

that nay be advantageous to pursue. Such schedul e shal

provi de the deadline for quaranteed enerqgy-performance savi ngs

contract inprovenents to be made to the state-owned buil dings.

Section 2. Section 489.145, Florida Statutes, is
amended to read:

489. 145 Guaranteed energy performance savings
contracting. --

(1) SHORT TITLE.--This section may be cited as the
"CQuaranteed Energy Performance Savings Contracting Act.”

(2) LEQ SLATIVE FI NDI NGS. --The Legislature finds that

i nvestment in energy, water, and wastewater efficiency or

conservation neasures in agency facilities can reduce the

amount of energy and water consumed and wastewater to be

treated and produce i medi ate and | ong-termsavings. It is the

policy of this state to encourage each agency agenretes to

invest in energy, water, and wastewater efficiency or

conservation measures in order that—+educe—energy——consunption,-

ageney—faeitHtes—in—suech—awanner—as to mininize energy and

wat er consunpti on and wast ewater production and to nmaxi m ze

energy, water, and wastewater savings. It is further the

policy of this state to encourage each agency ageretes to
2
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rei nvest any enetgy savings resulting fromenergy, water, and

wast ewat er _efficiency or conservation neasures in additiona

energy, water, and wastewater efficiency or conservation

neasures efforts.
(3) DEFINITIONS.--As used in this section, the term
(a) "Agency" nmeans the state, a nunicipality, or a
political subdivision

(b) "Efficiency or conservation nmeasure" means an

alteration to a facility or infrastructure, or equipnent

purchased for use in a new facility or infrastructure or to

retrofit an existing facility or infrastructure, which

alteration or equi pnent produces cost savings to the facility

or _infrastructure by reducing the consunption of enerqy or

wat er _or the production of wastewater or increasing the

efficiency with which the facility or infrastructure uses

enerqy or water. The term “Erergy—censervati-onteastre—reans

i ncludes, but is not linted to:

1. Insulation of the facility structure and systens
within the facility.

2. Storm w ndows and doors, caul king or
weat herstripping, multiglazed wi ndows and doors,
heat - absor bi ng, or heat-reflective, glazed and coated w ndow
and door systems, additional glazing, reductions in glass
area, and other w ndow and door system nodifications that
reduce energy consunption.

3. Autonmmtic energy control systens.

4. Heating, ventilating, or air-conditioning system
nodi fications or replacenents.

3
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5. Replacenment or nodifications of lighting fixtures
to increase the energy efficiency of the lighting system
which, at a mininum nust conformto the applicable state or
 ocal building code.

6. Energy recovery systens.

7. Cogeneration systens that produce steamor forms of
energy such as heat, as well as electricity, for use primarily
within a facility or conplex of facilities.

8. Energy conservation neasures that reduce Btu, kW

or kWh consuned or provide |long-termenergy-related operating

cost reductions er—stgn-HecanttyreduceBtu—rconsured.

9. Renewabl e energy systems, such as sol ar, biomass,

or wind systens.
10. Devices that reduce water consunption or
wast ewat er sewer charges.

11. Equi prent upgrades that inprove the accuracy of

bill abl e revenue-generating systens.

12. Automated electronic or renotely controlled

systens _or neasures that reduce direct personnel costs.

13. Such other efficiency or conservation neasures as

may provi de neasurabl e cost savi ngs.

14. ¥+ Energy storage systens, such as fuel cells and

t her mal st orage.

15. #2—~ Energy-generating ¢enrerating technol ogies, such

as m croturbines.

16. Cool roof coating.

17.43— Any other repair, replacenent, or upgrade of
exi sting equi prent .

(c) "Cost savings" neans a reduction in the

operational costs or an increase in the billable revenues of a

facility or infrastructure when conpared with a previously
4
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establ i shed baseline for such costs or revenues, which

reduction or increase is created by inmplenenting one or nore

efficiency or conservation neasures. “Erergy—ecost—SavnRgs™

(d) "Quaranteed energy perfornmance savings contract"

nmeans a contract for the eval uati on, recomendati on, and

i mpl enentation of efficiency or energy conservation nmeasuresy

which, at a mininmum shall include:

1. The design and installation of equipnment to
i npl enent one or nore of such neasures and, if applicable,
operation and mai nt enance of such measures.

2. The anpunt of any actual annual cost savings that
nmeet or exceed total annual contract payments made by the

agency for the contract and nmay include allowabl e cost

avoi dance. As used in this section, allowable cost avoi dance

includes, but is not limted to, avoi ded provabl e budgeted

costs contained in a capital replacenent plan |l ess the current

undepreci at ed val ue of replaced equi pnent and the repl acenent

cost of the new equi pnent.

3. The finance charges incurred by the agency over the
life of the contract.

(e) "Quaranteed enrergy perfornance savi ngs contractor”
nmeans a person or business that is licensed under chapter 471
chapter 481, or this chapter;- and is experienced in the
anal ysis, design, inmplenentation, or installation of
efficiency or energy conservation neasures through energy

5
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per f or mance contracts.

(4) PROCEDURES. - -

(a) An agency may enter into a guaranteed eRergy
performance savings contract with a guaranteed energy
perfornmance savings contractor to increase the cost savings

stgn-Hecantby—reduce—energy—or—operating—ecosts of an agency

facility through one or nore efficiency or energy conservation

measur es.
(b) Before design and installation of any such

efficiency or energy conservation neasures, the agency nust

obtain froma guaranteed energy perfornmance savi ngs contractor
a report that summarizes the costs associated with the enrergy
eenservat+of neasures and provi des an estinmate of the anopunt

of the energy cost savings associated with the neasures. The

agency and the guaranteed energy performance savings
contractor may enter into a separate agreement to pay for
costs associated with the preparation and delivery of the
report; however, payment to the contractor shall be contingent
upon the repert—s—proejeetion—of—energy cost savings that the
report projects being equal to or greater than the tota

projected costs to ef—the design and install inAstatHat+orn—-of

the report's efficiency or energy conservation neasures.

(c) The agency may enter into a guaranteed energy
performance savings contract with a guaranteed energy
performance savings contractor if the agency finds that the

amount the agency would spend on the efficiency or energy

conservation neasures will not |likely exceed the amount of the

energy cost savings associated with such nmeasures for up to 20

years fromthe date of installation, based on the life cycle
cost calculations provided in s. 255.255, if the
recomendations in the report were followed and if the

6
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qual i fied provider or providers give a witten guarantee that
such the—energy cost savings will neet or exceed the costs of

the system However, actual conputed cost savings nust neet or

exceed the estinmated cost savings provided in program

approval . Baseline adjustnents used in cal cul ations nust be

specified in the contract. The contract nmay provide for

i nstall nent paynents for a period not to exceed 20 years.

(d) A guaranteed energy performance savings contractor
nust be selected in conpliance with s. 287.055; except that if
fewer than three firms are qualified to performthe required
services, the requirenment for agency selection of three firns,
as provided in s. 287.055(4)(b), and the bid requirements of
s. 287.057 do not apply.

(e) Before entering into a guaranteed energy
performance savings contract, an agency nust provi de published
notice of the nmeeting in which it proposes to award the
contract, the names of the parties to the proposed contract,
and the contract's purpose.

(f) A guaranteed energy perfornmance savi ngs contract

may provide for financing, including tax-exenpt tax—exenpt
financing, by a third party. The contract for third-party

thire—party financing may be separate fromthe energy
perfornmance savings contract. A separate contract for
third-party thire—party financing under this paragraph mnust
include a provision that the third-party #hi+re—party financier

must not be granted rights or privileges that exceed the

rights and privileges available to the guaranteed energy
performance savi ngs contractor

(g9) Financing for quaranteed perfornance savings

contracts may be provided under s. 287.064.

(h€g)yr In determning the anpbunt the agency wll
7
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finance to acquire the efficiency or energy conservation

nmeasures, the agency may reduce such amount by the application
of any grant noneys, rebates, or capital funding available to
t he agency for the purpose of buying down the cost of the

guar anteed enrergy perfornmance savi ngs contract. However, in
calculating the life cycle cost as required in paragraph (c),

t he agency shall not apply any grants, rebates, or capita

funding. The Office of the Chief Financial Oficer shal

review proposals to ensure that the npost effective financing

i s being used.

(5) CONTRACT PROVI S| ONS. - -

(a) A guaranteed energy performance savi ngs contract
nmust include a witten guarantee that may include, but is not
limted to the formof, a letter of credit, insurance policy,
or corporate guarantee by the guaranteed energy perfornmance
savi ngs contractor that annual associated energy cost savings

will nmeet or exceed the anortized cost of the efficiency or

efRetrgy conservati on nmeasures.

(b) The guaranteed energy perfornance savi ngs contract
must provide that all payments, except obligations on
term nation of the contract before its expiration, nmay be nade
over tinme, but not to exceed 20 years fromthe date of
conplete installation and acceptance by the agency, and that
t he annual savings are guaranteed to the extent necessary to
make annual paynents to satisfy the guaranteed energy
performance savi ngs contract.

(c) The guaranteed energy perfornance savi ngs contract
must require that the guaranteed energy perfornmance savings
contractor to whomthe contract is awarded provide a
100- percent public construction bond to the agency for its
fai thful performance, as requiged by s. 255.05.
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(d) The guaranteed energy perfornance savi ngs contract
may contain a provision allocating to the parties to the
contract any annual associated energy cost savings that exceed
t he amount of the associated energy cost savings guaranteed in
the contract.

(e) The guaranteed energy perfornmance savi ngs contract
shall require the guaranteed energy perfornance savings
contractor to provide to the agency an annual reconciliation
of the guaranteed associated energy cost savings. If the
reconciliation reveals a shortfall in such annual energy cost
savi ngs, the guaranteed energy perfornance savings contractor
is liable for such shortfall. If the reconciliation reveals an
excess in such annual energy cost savings, the excess savings
may be all ocated under paragraph (d) but nay not be used to
cover potential enrergy cost savings shortages in subsequent
contract years.

(f) The guaranteed energy perfornance savi ngs contract
nmust provide for paynents of not |ess than one-twentieth of
the price to be paid within 2 years fromthe date of the
conplete installation and acceptance by the agency using

straight-line anortization for the termof the |oan, and the

remai ning costs to be paid at least quarterly, not to exceed a
20-year term based on life cycle cost calcul ations.

(g) The guaranteed energy perfornmance savi ngs contract
may extend beyond the fiscal year in which it becones
ef fective; however, the termof any contract expires at the
end of each fiscal year and nay be automatically renewed
annually for up to 20 years, subject to the agency naking
sufficient annual appropriati ons based upon continued realized
cost energy savings.

(h) The guaranteed eﬁg+gy perfornmance savi ngs contract
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nmust stipulate that it does not constitute a debt, liability,
or obligation of the state.

(6) PROGRAM ADM NI STRATI ON AND CONTRACT REVI EW - - The
Depart ment of Managenent Services, with the assistance of the
Ofice of the Chief Financial Oficer, may, within avail able
resources, provide technical assistance to state agencies

contracting for efficiency or energy conservati on neasures and

engage in other activities considered appropriate by the
departrment for pronoting and facilitating guaranteed energy
performance contracting by state agencies. The Ofice of the
Chief Financial Oficer, with the assistance of the Depart nment
of Managenent Services, shall may—wthin—eavattable+resourecess
devel op nodel contractual and rel ated docunents for use by
state agencies. Prior to entering into a guaranteed enrergy
performance savings contract, any contract or |ease for
third-party financing, or any conbination of such contracts, a
state agency shall subnit such proposed contract or |lease to
the Ofice of the Chief Financial Oficer for review and

approval . The submittal nust include the foll ow ng:

(a)  Supporting information required by s.

216.023(4) (a)9.

(b) Docunentation supporting recurring funds

requi rements in ss. 287.063(5) and 287.064(11).

(c) Approval by agency head or designee.

(d) An agency neasurenent and verification plan to

noni tor costs savings.

(7)  FUNDI NG REPORT. - - For _pur poses of consol i dated

financing of deferred paynent commpbdity contracts under this

section by a state agency, the annualized ampunt of any such

contract nust be supported from avail able recurring funds

appropriated to the agency in an appropriation category, as
10
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defined in chapter 216, which the Chief Financial Oficer has

determined is appropriate or which the Legislature has

desi gnated for paynment of the obligation incurred under this

section.

The O fice of the Chief Financial Oficer nay not approve any

contract submtted under this section which does not neet the

requi renents of this section

Section 3. Paragraph (b) of subsection (2) and
subsection (5) of section 287.063, Florida Statutes, are
amended to read:

287.063 Deferred-paynment conmodity contracts; preaudit
revi ew. - -

(2)

(b) The Chief Financial Oficer shall establish, by
rule, criteria for approving purchases nade under
def err ed- paynent contracts which require the paynent of
interest. Criteria shall include, but not be linted to, the
foll owi ng provisions:

1. No contract shall be approved in which interest
exceeds the statutory ceiling contained in this section
However, the interest component of any naster equi pment
financi ng agreenent entered into for the purpose of
consol i dated financi ng of a deferred-payment, install ment
sal e, or |ease-purchase shall be deened to conply with the
interest rate limtation of this section so long as the
i nterest conponent of every interagency agreenent under such
mast er equi prent financing agreement conplies with the
interest rate limtation of this section

2. No deferred-paynent purchase for |less than $30, 000
shal | be approved, unless it can be satisfactorily

11
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denonstrated and docunented to the Chief Financial Oficer
that failure to make such deferred-paynent purchase woul d
adversely affect an agency in the performance of its duties.
However, the Chief Financial Oficer may approve any
def err ed- paynent purchase if the Chief Financial Oficer
determ nes that such purchase is econom cally beneficial to

the state

e : I : . s
3.4~ No contract shall be approved whi ch extends
paynment beyond 5 years, unless it can be satisfactorily
denonstrated and docunented to the Chief Financial Oficer
that failure to make such deferred-paynent purchase woul d
adversely affect an agency in the performance of its duties.

(5) For purposes of this section, the annualized

amount of any such deferred paynment commobdity contract nust be
supported from avail abl e recurring funds appropriated to the
agency in an appropriation category, other than the expense
appropriation category as defined in chapter 216, that the
Chief Financial Oficer has deternmned is appropriate or that
the Legi sl ature has designated for paynent of the obligation
i ncurred under this section

Section 4. Subsections (10) and (11) of section
287.064, Florida Statutes, are anended to read:

287.064 Consolidated financing of deferred-paynent
pur chases. - -

12
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(10) Costs incurred pursuant to a guaranteed energy
performance savings contract, including the cost of efficiency
or energy conservation neasures, each as defined in s.
489. 145, may be financed pursuant to a master equi pnent
financi ng agreenent; however, the costs of training,
operation, and maintenance may not be financed. The period of
time for repaynent of the funds drawn pursuant to the master
equi prent financi ng agreenent under this subsection may exceed

5 years but nmay not exceed 20 10 years for energy-related

efficiency or conservation neasures, excluding the costs of

trai ning, operation, and mmi ntenance. The quarant eed

per f ormance savi ngs contractor for the energy-rel ated

efficiency or conservation neasures shall provide for the

repl acenent _of the extension of the useful life of the

equi pment _during the termof the contract.

(11) For purposes of consolidated financing of
deferred paynent comodity contracts under this section by a

state agency, the annualized anpbunt of any such contract rmnust

be supported from avail able recurring funds appropriated to

t he agency in an appropriation category, other than the
expense appropriation category as defined in chapter 216, that
the Chief Financial Oficer has determned is appropriate or
that the Legislature has designated for paynent of the
obligation incurred under this section.

Section 5. This act shall take effect July 1, 2007.

—=============== T | T L E AMENDMENT ===============
And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

13
9: 04 AM  04/18/07 51164d- go24-t 3f




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl orida Senate - 2007 COW TTEE ANMENDMENT
Bill No. SB 1164
Bar code 041916
and insert:
A bill to be entitled

An act relating to contracting for efficiency
or conservation nmeasures by state agenci es;
amending s. 255.252, F.S.; requiring an
i nventory of state-owned buil dings and a
schedul e of energy efficiency and conservation
projects for guaranteed energy-performance
savi ngs contract inmprovenents; anending s.
489. 145, F.S.; including efficiency and
conservation in the neasures encouraged by the
Legi sl ature; revising definitions; providing
for inclusion of efficiency and conservation
nmeasures in guaranteed perfornmance savi ngs
contracts entered into by state agencies,
muni ci palities, or political subdivisions;
providing additional requirenments for a state
agency to enter into a guaranteed performance
savi ngs contract; providing for financing of
contracts related to guaranteed perfornance
savi ngs; requiring the Departnent of Financia
Services to review proposals to ensure that the
nost effective financing is used; requiring the
Ofice of the Chief Financial Oficer to
devel op nodel contractual and rel ated
docunents; requiring that contracts or |eases
submtted by a state agency to the O fice of
Chief Financial Oficer neet certain criteria;
anmending s. 287.063, F.S.; revising criteria
governi ng approval by the Chief Financia
O ficer of certain purchases under

14
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def err ed- paynent contracts; renoving a
provision restricting obligation of ampunts in
excess of certain appropriations; anmending s.
287.064, F.S.; revising provisions governing
consol i dated financing of certain deferred
payment purchases by the state or its agencies;
providing for financing concerning the costs
i ncurred under a guaranteed perfornmance savings
contract for efficiency and conservation
nmeasures; providing for an increased repaynent
peri od for specified energy-rel ated neasures;
requiring that the contractor provide for the
repl acenent or extension of certain equipnent;
clarifying provisions concerning funding for

certain contracts; providing an effective date.

15
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