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1 A Dbill to be entitled

2 An act relating to Hone Court Advantage Pil ot

3 Program providing |egislative intent;

4 provi di ng definitions; requesting the chief

5 judges of the Thirteenth and Sixth Judicia

6 Circuits to adopt certain rules and procedures

7 for the establishment of the pilot programin

8 Hi I | sborough County and Pinellas County,

9 respectively, for the purpose of resolving

10 di sputes relating to deed restrictions or

11 covenants in deed-restricted conmunities;

12 requiring a report; providing for jurisdiction

13 filing and conpl ai nt procedures, appeals,

14 qual i fications, conpensation and terns of

15 service, and code of ethics; providing for

16 nonseverability; providing an effective date

17

18| Be It Enacted by the Legislature of the State of Florida:

19
20 Section 1. Legislative intent.--1t is the intent of
21| the Legislature to establish the Hone Court Advantage Pil ot
22| Programas a pilot programin Hillsborough and Pinellas
23| Counties for a period of 1 year. The purpose of the Hone Court
24| Advantage Pilot Programis to establish an inexpensive,
25| expedient, sinplified court procedure as an independent venue
26| for ownership or nmanagenent entities in deed-restricted
27| comunities to resolve disputes relating to deed restrictions
28| or covenants informally without the restrictions and
29| procedures required for formal actions in circuit court. The
30| Hone Court Advantage Pilot Program shall be inplenmented and
31| administered by the chief judge of the Thirteenth Judicia
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Circuit in Hillsborough County and the chief judge of the

Sixth Judicial Circuit in Pinellas County, subject to the

supervision of the Suprene Court.

Section 2. Definitions.--

(1) "Community association" has the sanme neani ng as

provided in s. 468.431(1), Florida Statutes.

(2) "Community association nmanager" has the sane

neani ng as provided in s. 468.431(3), Florida Statutes.

(3) "Conplainant" nmeans a party filing a conplaint in

home court.

(4) "Conplaint" nmeans an all egation by:

(a) A honeowners' association, condom nium unit

owners' association, cooperative association, community

devel opnent _district, or civic association that a property

owner _in a deed-restricted conmmunity is violating one or nore

restrictions that apply to the property; or

(b) A honeowner, condom niumunit owner, nmenber of a

cooperative, resident of a comunity devel opnent district, or

property owner in any deed-restricted community in which the

respective association or district is selectively enforcing a

deed restriction or _covenant or is inproperly or unlawfully

seeking to enforce a deed restriction or covenant.

(5) "Deed-restricted community" neans a residentia

comuni ty, condom ni um_cooperative, or community devel opnent

district in which the properties in the comunity are subject

to limtations or restrictions on or covenants restricting the

use, design, or operation of properties in the comunity.

(6) "Defendant" neans a party against whom a conpl ai nt

is filed in home court.

Section 3. Objectives.--The chief judges of the

Thirteenth and Sixth Judicial Circuits may adopt rules and
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1| procedures for the establishnent and operation of the Home

2| Court Advantage Pilot Programin Hillsborough County and

3| Pinellas County, respectively. The chief judges shall report
4| to the Suprenme Court at the end of the program an anal ysis of
5| the operation and results of the program The Chief Justice of
6| the Suprenme Court shall review the reports and maeke

7| determnations and recommendations to the Legislature by

8| February 1, 2009, on the feasibility of establishing a

9| statew de program and provide copies of the reports to the
10| Speaker of the House of Representatives, the President of the
11| Senate, and the minority |eader of each house of the

12| Legislature.

13 Section 4. Jurisdiction; linitations.--

14 (1) Home court magistrates may be enpowered to accept
15| conplaints about and decide the reasonabl eness of any

16| restriction inposed pursuant to a deed to real property or

17| fine inposed for a failure to conply with a deed restriction
18| and may be enpowered to issue orders, inpose fines, and

19| authorize the inposition of a lien on real property in the
20| same manner as a circuit court judge under the |aws, rules,
21| and procedures presently existing or as subsequently anended,
22| except that hone court nmgistrates may not:

23 (a) Hold a party in contenpt of court but may file a
24| notion for order of contenpt with the appropriate state

25| circuit court judge; or

26 (b) Hear a case involving any dispute other than a

27| deed restriction.

28 (2) This section does not prohibit a circuit court

29| judge from exercising concurrent jurisdiction with a hone

30| court nmmgistrate.

31 Section 5. Filing and conplaint procedures.--
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(1) Any party may file, on its own behalf or through

an attorney appointed by a party as attorney in fact, a

conplaint in honme court alleging a violation of a deed

restriction or covenant and seeking enforcenent of the

restriction or covenant or alleqging unlawful enforcenent of a

deed restriction or covenant and seeking an injunction against

such unlawful enforcenent. A property owner in a

deed-restricted community for which there is a comunity

association nmay appoint the conmunity association as his or

her attorney in fact, pursuant to the provisions of s. 709.08,

Florida Statutes, for the purposes of filing an action agai nst

anot her _property owner in the deed-restricted comunity, or a

nenber_or officer of a honmeowners' association of the

comunity if there is one, seeking enforcenent of a

restriction or covenant or alleqging unlawful enforcenent of a

restriction or covenant. The conplainant shall pay a $75

filing fee to the hone court. The conplaint shall contain a

conpl eted checklist specifying:

(a) What restriction or covenant is being violated.

(b)  When the violation occurred or began and if the

violation is continuing.

(c) Wiether the party in violation of the restriction

or_covenant was provided notice of the violation and, if so:

1. When the notice was provided.

2. 1f the notice was in witing.

(d)  Whether the party in violation was provided an

opportunity to conply with the restriction or covenant or cure

the violation.

(e) VWiether the attenpt to enforce the restriction or

covenant was selectively enforced or inproper
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(f) \Whether there were any special considerations

relating to the failure to conply with the restriction or

covenant.

()  The renedy being sought against the party in

vi ol ati on.

(2) Upon filing proof of service of the conplaint, a

hone court mmgistrate shall issue an order requiring the

conpl ai nant _and the defendant to appear for a final hearing

within 60 days after receipt of service of the conplaint. The

def endant shall provide to the conplainant a copy of the

def endant's response to the notice to conply at |least 10 days

prior to the final hearing.

(3)(a) Wthin 30 days after the hone court nmgistrate

issues an order requiring the final hearing, the parties shal

be required to attend nediation conducted pursuant to the

rules of practice and procedure adopted by the Supreme Court

pursuant to s. 44.102, Florida Statutes.

(b) The parties to the nediation shall provide copies

of the docunents referenced in the checklist in subsection

(1.

(c) Upon the showing of good cause, the hone court

nmagi strate may continue the hearing to require the parties to

produce additional information and docunentation. The parties

shal|l provide any additional information or docunentation

required by the hone court nmagistrate within 15 days after the

honme court magistrate's request.

(d) The hone court nmgistrate shall nmake findings of

reasonabl eness of the restriction or covenant and any fines to

be i nposed under the restriction. The home court magistrate

shall rule on the validity of the restriction and the fine

i nposed by the community associ ation.
5

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 SB 1444
16-1381-07 See HB

(e) The purpose of the hearing shall be the issuance

of an order by the hone court nmagistrate inposing a fine on

the party in violation, conpelling the party in violation to

conmply with the restriction, and enjoining the party in

violation fromcontinuing the violation. The party in

violation shall have 30 days to conply with the order unl ess

good cause is shown to the hone court magi strate why a | onger

period should be all owed.

(f) The maxi mum fine the hone court nmgi strate may

impose is the fine alleged by the party bringing the

conpl aint. The hone court magi strate may reduce the fine. The

fine shall be paid to and retai ned by the hone court program

If the action for conpliance is for dues or specia

assessnents, the anmpunt of the dues or special assessments

shall be paid to the comunity association, mnus 10 percent

of such anpunt to be retained by the hone court programfor

pur poses of adm nistering the program

(4) |If the party in violation does not conply with the

hone court nmagistrate's order within 30 days after the order

is issued and, prior to the expiration of the 30-day period,

good cause has not been shown to the hone court magistrate for

extendi ng the period, or within the period of an extension of

the 30-day period if good cause has been shown to the hone

court magistrate for extending the period and the honme court

nmagi strate grants an _extension, and the violation of the deed

restriction or covenant is npnetary, notw thstanding the

limtations of chapter 713, Florida Statutes, s. 720.305,

Florida Statutes, or any other provision of law restricting

the perfecting of a lien on real property, the conpl ai hant nmay

file alien to be placed upon the property for all anmpunts
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included in the hone court nmagistrate's order plus filing fees

and costs for bringing the action.

(5)(a) Upon application to the home court by a party

to the nediation or the nediator, a home court nagistrate, in

the course of his or her jurisdiction, may issue subpoenas for

the attendance of necessary and naterial w tnesses and for the

production of books, records, docunents, and ot her evidence

and may adni ni ster oaths. Subpoenas shall be served and

enforced in the manner provided by |law for the service and

enf orcenent of subpoenas in a civil action. A party or

nedi ator _applying to the hone court for issuance of a subpoena

shall provide to the court a separate envel ope for each person

the party or nediator requests the hone court nmgistrate to

subpoena. The envel ope shall be addressed to the person and

have the postage paid for certified, return receipt requested,

mail . The hone court nmgistrate shall mmil the subpoena to the

person _subject to the subpoena.

(b) Upon application of a party to the nediation and

for use as evidence, the nediator, in the course of his or her

jurisdiction, nmay pernmit a deposition to be taken of a wi tness

who cannot be subpoenaed or is unable to attend the nediation

in the manner and upon the terns designated by the nediator

Al provisions of |aw conpelling a person under subpoena to

testify apply to the deposition

(6) This section does not limt the rights of the

parties to seek injunctive relief in circuit court to conpel

conpli ance.
Section 6. Appeals.--An order of a hone court

magi strate nmay be appeal ed, under the rules of court, to the

circuit court. The appeal shall be based upon the record of

the hearing before the hone court mmgistrate and shall not be
7
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1| a hearing de novo. The appellant is responsible for producing
2| the record of the hearing beyond that which normally results

3| fromthe home court hearing process.

4 Section 7. Qualifications.--An applicant for the

5| position of honme court magistrate shall be a menber in good

6| standing of The Florida Bar with at |least 5 years of

7| experience in litigation actions involving enforcenent of deed
8| restrictions or covenants or be a conmunity association

9| nmanager licensed under s. 468.433, Florida Statutes.

10 Section 8. Conpensation; ternms of service.--A hone

11| court magistrate is an i ndependent contractor and shall serve
12| without conpensation and at the pleasure of the chief judge of
13| the judicial circuit in which he or she is to hear cases.

14 Section 9. Code of ethics.--A hone court magistrate is
15| subject to the Code of Ethics for Arbitrators in Comrercia

16| Disputes published by the Anerican Arbitration Association or
17| the standards and procedures for professional conduct and

18| discipline for mediators and arbitrators established by the
19| Suprene Court pursuant to s. 44.106, Florida Statutes. A hone
20| court magistrate is not subject to the Judicial Code of

21| Ethics, except a honme court magistrate shall avoid practices
22| or occupations that would constitute a conflict of interest or
23| give the appearance of inpropriety. Wether serving full tine
24| or part time, a home court magistrate is prohibited from

25| representing clients or practicing before any other home court
26| or fromrepresenting any client appealing the decision of any
27| other hone court magistrate. A home court nmgistrate appointed
28| under section 1 has judicial immnity in the same manner and
29| to the same extent as judges.

30 Section 10. Nonseverability.--1f the provisions of

31| section 4 authorizing hone court nmgistrates to inpose
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sanctions are found to be unconstitutional by the Suprene

Court, the hone court mmgistrates shall have no further

jurisdiction over civil infractions.

Section 11. This act shall take effect July 1, 2007.
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