Fl ori da Senate - 2007 CS for SB 1444

By the Committee on Judiciary; and Senator Justice

590-2214- 07
1 A Dbill to be entitled
2 An act relating to covenants and deed
3 restrictions; providing |legislative intent;
4 provi ding definitions; requiring the chief
5 judges in the Thirteen and Sixth Judicia
6 Circuits to adopt certain rules and procedures
7 for the establishnment of a pilot arbitration
8 programin Hillsborough County and Pinell as
9 County, respectively; requiring the chief
10 judges to subnit a report to the Florida
11 Suprene Court regarding the program providing
12 for jurisdiction; authorizing the filing of a
13 di spute; authorizing a parcel owner or
14 comunity association to commence a proceedi ng;
15 provi di ng conpl aint procedures; requiring a
16 filing fee; providing qualifications for
17 magi strates; providing duties and
18 responsi bilities of magistrates during
19 arbitration proceedi ngs; providing proceedi ngs
20 for appeal; providing a code of ethics for
21 magi strates; providing an effective date.
22
23| Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. It is the intent of the Legislature to
26| establish the Home Court Advantage Pilot Program as a pil ot
27| programin Hillsborough and Pinellas Counties for a period of
28| 1 year. The purpose of the Home Court Advantage Pil ot Program
29| is to establish an inexpensive, expedient, and sinplified
30| court procedure as an independent venue in which certain
31| community associations and parcel owners can informally
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1| resolve disputes relating to covenants and restrictions

2| without having to resort to potentially time-consum ng and

3| expensive court litigation. The Honme Court Advantage Pil ot

4| Program shall be inplenented and adnini stered by the chi ef

5| judge of the Thirteenth Judicial Circuit in Hillsborough

6| County and the chief judge of the Sixth Judicial Circuit in

7| Pinellas County, subject to the supervision of the Florida

8| Supreme Court.

9 Section 2. Definitions.--As used in this act, the

10| term

11 (1) "Community association" nmeans an association

12| responsible for the operation of a condomi nium as defined by
13| s. 718.103, Florida Statutes; an association responsible for
14| the operation of a cooperative as defined by s. 719.103,

15| Florida Statutes; a tineshare condoni nium or cooperative

16| association regulated by chapters 718 and 721, Florida

17| Statutes; and a honeowners' association as defined by s.

18| 720.301, Florida Statutes, except that the term does not

19| include any such association if a devel oper elects or appoints
20| a majority of the menbers of the board of directors of the

21| association. A community association within the neani ng of

22| this act includes only those comunity associations operating
23| residential comunities partially or totally situated in

24| Pinellas County or in Hillsborough County. An association

25| operating a commercial community is not subject to this act. A
26| m xed-use condom nium as defined by s. 718.404, Florida

27| Statutes, is a community association for purposes of this act
28| to the extent that the dispute involves the association and
29| the ampunt of a residential unit.

30 (2) "Parcel owner" neans the owner of legal title to a
31| parcel governed by a conmmunity association.
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1 (3) "Dispute" neans a di sagreenent between a community
2| association and a parcel owner concerning the validity or

3| enforcenent of restrictions contained in the docunents

4| governing the comunity, including any declaration of

5| restrictions and covenants, declaration of condom nium deed
6| restrictions, the articles of incorporation, and bylaws of the
7| community association, or any rules governing the conmmunity,

8| which dispute arises in the Thirteenth or Sixth Judicia

9| Grcuits. The termalso includes the failure of the

10| association or parcel owner to conply with the requirenents of
11| chapter 718, chapter 719, chapter 720, or chapter 721, Florida
12| Statutes, as applicable.

13 (4) "Petitioner" nmeans the party filing a petition

14| pursuant to this act. Respondent is the party responding to
15| the petition.

16 (5) "Developer" neans the entity creating the

17| community operated by the association or any entity that

18| offers residential parcels for sale or lease in the ordinary
19| course of its business within that comunity.

20 Section 3. Rules of procedure; report required.--

21 (1) The chief judges of the Thirteenth and Sixth

22| Judicial Circuits may adopt rules and procedures for the

23| creation and operation of the Hone Court Advantage Pil ot

24| Programin Hillsborough County and Pinellas County,

25| respectively. The chief judges shall adopt sinplified rules of
26| practice and procedure which include a formpetition and form
27| answer. The petition nust be verified. The rules shall be

28| designed to pronote the i nexpensive and expedient resolution
29| of a dispute. The court shall adopt rules allow ng qualified
30| lay representatives, including conmmunity association nmanagers
31| licensed under chapter 468, Florida Statutes, to represent a
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party and to file a petition, answer, or other pleadings wth

the court upon proper application. The rules shall be

liberally construed to facilitate the i nexpensive resol ution

of disputes. The parties should be encouraged to engage in

proceedi ngs under this act without the necessity of |ega

counsel where appropriate.

(2) The chief judges shall direct a report to the

Suprene Court within 60 days followi ng the conclusion of the

pilot program This report shall review the operation and

results of the program The Chief Justice of the Suprene Court

shall review the reports and nmake determ nations and

recommendations to the Legislature by February 1, 2009,

concerning the feasibility of establishing a statew de program

and provide copies of the result to the President of the

Senate, the Speaker of the House of Representatives, and the

mnority | eader of each house of the lLeqgislature.

Section 4. Jurisdiction.--

(1) Subject to subsection (2), a dispute within the

jurisdiction of the Hone Court Advantage Pilot Program

includes any dispute regarding the enforceability or validity

of those docunents governing the operation of the conmunity

associ ation, the reasonabl eness of any action of the board of

directors of the community association involving the

documents, any dispute in which an associ ation seeks

enforcenent of its documents, and any dispute alleqging the

failure of a community association or parcel owner to conply

with the requirenments of chapter 718, chapter 719, chapter

720, or chapter 721, Florida Statutes, whichever is

applicable, or the docunents governing the comunity.

(2) Only disputes between a community association and

a parcel owner are within the jurisdiction of the program
4
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Oficers or directors of the community association nmay not be

parties in these proceedings. Disputes involving tenants or

guests of parcel owners are subject to this act if the tenant

is alleged to have violated the documents governing the

comunity, except that eviction proceedings are exenpt from

the jurisdiction of the program Disagreenents relating to the

inposition, reasonabl eness, or collection of fines,

assessnents, special assessnents, or other fees owed by a

parcel owner, lien foreclosure actions, or disagreenents

regarding the enforcenent of a judgnment are not subject to the

pilot program

(3) |If a dispute described by this act is also

ot herwi se subject to the nmandatory nonbindi ng arbitration

prograns _described by s. 718.1255 or s. 719.1255, Florida

Statutes, applicable to condom ni uns_or cooperatives, or is

otherwi se subject to mandatory nediation or mandatory binding

arbitration as provided by s. 720.311, Florida Statutes,

relating to honeowners' associations, the dispute shall be

filed pursuant to this act and is not required or permtted to

be filed pursuant to chapter 718, chapter 719, or chapter 720,

Florida Statutes, as applicable, except that recall and

el ection disputes shall continue to be subject to s. 718.1255,

s. 719.1255, or s. 720.311, Florida Statutes, as applicable,

and are not within the jurisdiction of this act.

(4) Regardless of whether this authority exists in the

document s _governing the community associ ation, a parcel owner

may commence a proceedi ng under this act agai nst anot her

parcel owner or against the association for any violation of

the docunents or controlling statute, and an associ ati on nmay

al so conmence a proceedi ng against a parcel owner, or the

owner and his tenant or occupant, for violations of the
5
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docunents or statute. If authorized by a power of attorney

executed by an association, a parcel owner nmy conmence an

enf orcenent proceeding in the name of the association.

Section 5. Procedure for mandatory filing; filing

fee.--

(1) Before filing a petition with the clerk, the

petitioner shall provide the intended respondent with a

witten demand identifying the nature of the dispute,

demandi ng the relief sought, stating that, if the relief is

not provided, the dispute will be filed in the courts, and

providing the respondent with a reasonabl e period of tine

within which to provide the relief sought. The failure to

provi de advance written notice shall result in the dism ssa

of the petition.

(2) Before filing a dispute with the court, a dispute

within the jurisdiction of the pilot programnust be filed

with the clerk of court in the county in which the comunity

governed by the community association is |ocated. At the sane

tine the petition is filed, the petitioner shall provide a

copy of the petition and attachnents to the respondent by

United States certified mail. The petition nmust be on a form

adopted by the court, or nust be substantially sinlar to the

form and nust include a copy of the demand letter required by

subsection (1). The petition nust include portions of the

governi ng docunents relied upon in the petition

(3) The clerk of the court in which the petition is

filed shall direct an order to the respondent by certified

mai | _which shall provide the respondent 14 days in which to

file an answer to the petition. The answer nust include any

def enses that the respondent has to the petition. |If the

respondent files a notion to dism ss the petition, it nmust be
6
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1| acconpani ed by an answer and defenses in order to pronote the
2| tinely resolution of the dispute. The answer may not include
3| any claimthat the respondent nmmy have against the petitioner
4| but may address only the dispute stated in the petition

5 (4) Any petition filed nmust include the circuit court
6| filing fee set forth in s. 28.241, Florida Statutes, currently
7| set in the anpunt of $255, payable to the clerk of the court
8| in which the dispute is to be filed. This fee is

9| nonrefundable. The filing fees shall be used by the court to
10| defray the costs of adnministering the program

11 (5) Where a party filing a petition denpnstrates to

12| the magistrate at the time of the filing of the petition or
13| thereafter that the party is in need of and entitled to

14| imredi ate energency injunctive relief, the nagistrate may

15| abate the proceeding and allow the party to file for a

16| tenporary injunction in court.

17 Section 6. Magistrates.--

18 (1) The court shall maintain a list of qualified

19| magistrates to hear the disputes described by this act. In

20| order to be qualified, the person seeking to act as a

21| magistrate nust be a nmenber in good standing with The Florida
22| Bar_and nust have practiced law in the area of comunity

23| association disputes for at least 5 years, or nust be a nenber
24| in good standing of The Florida Bar and |licensed as a

25| comunity association manager pursuant to part VIl of chapter
26| 468, Florida Statutes. The courts may, by rule, adopt

27| additional requirenments for qualification

28 (2) A magistrate shall serve without conpensation, but
29| is entitled to imunity as provided by s. 44.107, Florida

30| Statutes. A nmagistrate serves at the pleasure of the chief

31| judge of the circuit court.
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1 Section 7. Conduct of proceedings; appeals.--

2 (1) A mmgistrate may hear and decide the disputes

3| filed pursuant to this act, but she or he may not hold a

4| person in contenpt. A nagistrate may enter all orders

5| necessary or helpful in the conduct of the proceedings,

6| including the inposition of sanctions and fines, against a

7| party that refuses to conply with a |awful nonfinal order of

8| the magistrate. A magistrate may i ssue subpoenas to conpel the
9| attendance and production of persons and docunents. The

10| negistrate shall, unless waived by both parties to the

11| dispute, conduct a final hearing, if one is required, within
12| 60 days after the filing of the petition, and shall, within 14
13| days after the final hearing, issue a final order. The fina

14| order shall not be binding on the parties, except that if an
15| appeal by trial de novo is not filed in the circuit court

16| within 30 days after rendition of the final order, the fina

17| order is binding on the parties and may be enforced in the

18| courts of this state as provided in subsection (2). The fina
19| order of the nmagistrate is admissible in any appeal of the
20| final order.
21 (2) A final order of the mamgistrate which has not been
22| tinmely appealed may be enforced by filing a petition for
23| enforcement in circuit court. The prevailing party in an
24| enforcenent action is entitled to reasonable costs and
25| attorney's fees.
26 (3) If notinely appeal has been filed in a case in
27| which a party who was ordered by final order of the nmmgistrate
28| to take sonme action or to refrain fromtaking sonme action does
29| not conply with the final order of the magistrate within 30
30| days after rendition of the final order, the nmgistrate
31| retains jurisdiction upon the petition or request of a party
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1| to inpose a fine against the offending party for nonconpliance
2| with the final order. A fine may not exceed $100 per

3| violation. However, a fine may be levied on the basis of each
4| day of a continuing violation which may not, in the aggregate,
5| exceed $1,000 per violation. A fine shall be inposed only upon
6| notice and upon the conduct of a proceeding conducted by the
7| magistrate during which the parties have an opportunity to

8| appear and be heard on the issue of the intended fine. Any

9| order inposing a fine may be appealed to the circuit court

10| within 30 days after rendition of the order. If a fine is

11| inposed against a parcel owner for nonconpliance with the

12| final order of the magistrate, the association is entitled to
13| one-half of the anpbunt of the fine inposed, and the

14| association may use its lien authority to collect its half of
15| the unpaid fine. The other half of the fine shall be paid to
16| the clerk of the circuit court and used to defray the costs of
17| adnministering the pilot program

18 (4) The magistrate shall conduct these proceedings,

19| including the final hearing, in accordance with sinplified

20| rules of procedure adopted by the chief judge of the court in
21| which the petition is filed. Discovery rights shall be

22| restricted to cases in which manifest prejudice to a party is
23| shown to result froma denial of discovery. The magistrate is
24| not bound by formal rules of evidence and evidence of a kind
25| normally relied upon by persons in the conduct of their

26| affairs is adm ssible and shall be considered by the

27| magistrate. Evidence that is cumulative shall be excluded from
28| consideration.

29 (5) A mmgistrate may grant all relief necessary for

30| the disposition of the dispute including, but not limted to,
31| making a finding that a provision contained in the docunents
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is invalid and unenforceable; an order enforcing the

provi sions of the docunents and statute; an order requiring an

association or parcel owner, tenant, or guest to conply with

the docunents or statute; or and an order finding that the

association has selectively enforced its docunents. However, a

nmagi strate may not reform the docunents governing the

comunity.
(6) 1In deciding a dispute, a nagistrate shall follow

and apply the applicable statute as well as controlling case

law, including case law holding that in a comunity

association a declaration may be unreasonable yet be

nonet hel ess _enf orceabl e.

(7) A magistrate is subject to the standards of

prof essi onal conduct contained in the Florida Rules for

Court - Appointed Arbitrators. A nagistrate nmay not preside over

a dispute involving a party currently represented by the

nmagi strate, but may preside over a dispute involving a forner

client where both parties, upon disclosure of the prior

representation, consent in witing.

(8) A mmgistrate may, in the exercise of his or her

di scretion, award reasonable prevailing party costs and

attorney's fees.

Section 8. This act shall take effect July 1, 2007.
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STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
CCNNITTEEBngEZITUTE FOR

The comm ttee substitute:

Revi ses the definition of "comunity association" to nean
an associ ation responsible for the operation of a

condonmi nium a cooperative, a tineshare condom ni um or
cooperative, and a homeowners' associ ati on.

Provi des definit

( tions for the terns "parcel owner,"”
"dispute," "petit

oner," and "devel oper."

Provi des that the chief judge nust direct a report
review ng the operation and results of the programto the
Fl ori da Suprene Court within 60 days follow ng the
conclusion of the Pilot Program

Provi des that the home court has jurisdiction involvin?
any dispute regarding the enforceability or validity o

t hose docunents governin% the operation of the comunity
associ ation, the reasonabl eness of any action of the
board of directors involving the docunents, any dispute
i n which an associ ation seeks enforcenent of its
docunents, and any dispute alleging the failure of a
comunity association or parcel owner to conply with the
requi rements of chapters 718, 719, 720, or 721, F.S.

Provi des that disagreenents relating to the inposition,
reasonabl eness, or collection of fines, assessnents,
speci al assessnents or other fees owed by a parcel owner,
l1en foreclosure actions, or disagreenments regarding the
enforcenent of a judgnment are not subject to the Pilot
Program

Provi des that where a dispute is also subject to the
arbitration and nedi ati on provisions in chapters 718,
719, and 720, F.S., the dispute nust be filed under the
Pi | ot Program provisions, except for recall or election
di sput es.

Aut hori zes a parcel owner or conmunity association to
comrence a proceeding in the home court, regardl ess of
whet her this authority exists in the documents governing
the community association

Provi des procedures for filing petitions with the clerk
of the court in the county where the community
association is | ocated.

gggreases the filing fee under the programto $255 from

Provi des that a mmgistrate nmust be a nmenber of the
Fl ori da Bar.

Provides the magistrate with certain powers and authority

required to carry out the ﬁroy|5|ons_of the Pil ot

Program including the authority to inpose sanctions and
11
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fines, issue subpoenas, award reasonable prevailing party
costs and attorney's fees, and grant all relief necessary
for the disposition of the dispute.
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