Fl ori da Senate - 2007 SB 1504
By Senator Cri st

12-1085-07
1 A Dbill to be entitled
2 An act relating to tel ephone solicitation
3 anmendi ng s. 501.059, F.S.; defining the terns
4 “cellular tel ephone," "electronic seria
5 nunmber,” and "nobile identification nunber"”;
6 prohibiting a tel ephone solicitor from nmeking
7 an unsolicited tel ephonic sales call to any
8 t el ephone nunber assigned to a cellular
9 t el ephone service without the prior consent of
10 the subscriber to the cellular tel ephone
11 servi ce; anending ss. 501.603 and 648.44, F.S.
12 conform ng cross-references; providing an
13 effective date.
14
15| Be It Enacted by the Legislature of the State of Florida:
16
17 Section 1. Section 501.059, Florida Statutes, is
18| amended to read:
19 501. 059 Tel ephone solicitation.--
20 (1) As used in this section:
21 (a) "Telephonic sales call" nmeans a call nmade by a
22| telephone solicitor to a consuner, for the purpose of
23| soliciting a sale of any consuner goods or services, or for
24| the purpose of soliciting an extension of credit for consuner
25| goods or services, or for the purpose of obtaining informtion
26| that will or may be used for the direct solicitation of a sale
27| of consunmer goods or services or an extension of credit for
28| such purposes.
29 (b) "Consunmer goods or services" nmeans any rea
30| property or any tangible or intangible personal property which
31| is normally used for personal, famly, or househol d purposes,
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including, without linmtation, any such property intended to
be attached to or installed in any real property without
regard to whether it is so attached or installed, as well as
cenetery lots and tineshare estates, and any services rel ated
to such property.

(c) "Unsolicited tel ephonic sales call" neans a
tel ephonic sales call other than a call made:

1. In response to an express request of the person
cal | ed;

2. Primarily in connection with an existing debt or
contract, paynent or performance of which has not been
conpleted at the time of such call

3. To any person with whomthe tel ephone solicitor has
a prior or existing business relationship; or

4. By a newspaper publisher or his or her agent or
enpl oyee in connection with his or her business.

(d) "Commi ssion" neans the Florida Public Service
Conmi ssi on.

(e) "Telephone solicitor" means any natural person,
firm organization, partnership, association, or corporation
or a subsidiary or affiliate thereof, doing business in this
state, who nmekes or causes to be nmade a tel ephonic sal es call
i ncluding, but not linmted to, calls nmade by use of automated
dialing or recorded nessage devices.

(f) "Consunmer" neans an actual or prospective
purchaser, |essee, or recipient of consuner goods or services.
(g) "Merchant" neans a person who, directly or
indirectly, offers or makes avail able to consumers any

consumer goods or services.

(h) "Doing business in this state" refers to
busi nesses who conduct tel ephonic sales calls froma |ocation
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in Florida or fromother states or nations to consumners
| ocated in Florida.

(i) "Departnment" neans the Department of Agriculture
and Consuner Services.

(j) "Electronic serial nunber" means the uni que

nunerical algorithmthat is progranmmed into the mcrochip of

each cellular telephone by the manufacturer and is vital to

the successful operation and billing of the tel ephone.

(k) "Mbbile identification nunber" neans the cellul ar

t el ephone nunber assigned to the cellular tel ephone by the

cellular tel ephone carrier

(1) "Cellular telephone" nmeans a conmuni cati on device

containing a unique electronic serial nunber that is

programmed into its conputer chip by its manufacturer and

whose operation i s dependent on the transm ssion of that

electronic serial nunber, along with a nobile identification

nunber that is assigned by the cellular telephone carrier, in

the formof radio signals through cell sites and nobile

switching stations.

(2) Any tel ephone solicitor who makes an unsolicited
tel ephonic sales call to a residential, nobile, or tel ephonic
pagi ng devi ce tel ephone nunmber shall identify hinself or
herself by his or her true first and | ast nanes and the
busi ness on whose behal f he or she is soliciting i mediately
upon maki ng contact by tel ephone with the person who is the
obj ect of the tel ephone solicitation.

(3) A telephone solicitor may not make any unsolicited

tel ephonic sales call, other than a call nade with the prior

witten express consent of the called party, to any tel ephone

nunber assigned to a cellular tel ephone service or_any service

for which the called party is charged for the call
3
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(4)€63r(a) Any residential, nobile, or tel ephonic
pagi ng devi ce tel ephone subscriber desiring to be placed on a
"no sales solicitation calls" listing indicating that the
subscri ber does not wish to receive unsolicited tel ephonic
sales calls may notify the departnent and be placed on that
listing upon receipt by the departnent of a $10 initia
listing charge. This listing shall be renewed by the
departnment annually for each consuner upon receipt of a
renewal notice and a $5 assessnent.

(b) The department shall update its "no sales
solicitation calls" listing upon receipt of initial consumer
subscriptions or renewals and provide this listing for a fee
to tel ephone solicitors upon request.

(c) Al fees inposed under pursuanrt—te this section
shall be deposited in the General |nspection Trust Fund for
the adm nistration of this section.

(54 A Ne telephone solicitor may not shatk- make or
cause to be made any unsolicited tel ephonic sales call to any
residential, nobile, or telephonic paging device tel ephone
nunber if the nunmber for that tel ephone appears in the
then-current quarterly listing published by the departnent.
Any tel ephone solicitor or person who offers for sale any
consumer information which includes residential, nobile, or
t el ephoni ¢ pagi ng device tel ephone nunbers, except directory
assi stance and tel ephone directories sold by tel ephone
conpani es and organi zati ons exenpt under s. 501(c)(3) or (6)
of the Internal Revenue Code, shall screen and exclude those
nunbers whi ch appear on the division's then-current "no sales
solicitation calls" list. This subsection does not apply to
any person |licensed pursuant to chapter 475 who calls an
actual or prospective seller or lessor of real property when
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such call is nmade in response to a yard sign or other form of
advertisenent placed by the seller or |essor

(6)€5Y(a) A contract made pursuant to a tel ephonic
sales call is not valid and enforceabl e agai nst a consuner
unl ess made in conpliance with this subsection

(b) A contract nmade pursuant to a tel ephonic sales

cal | :

1. Shall be reduced to witing and signed by the
consuner.

2. Shall conply with all other applicable | aws and
rul es.

3. Shall match the description of goods or services as
principally used in the tel ephone solicitations.

4. Shall contain the name, address, and tel ephone
nunber of the seller, the total price of the contract, and a
detail ed description of the goods or services being sold.

5. Shall contain, in bold, conspicuous type,

i medi ately preceding the signature, the follow ng statenent:

"You are not obligated to pay any noney unl ess you sign
this contract and return it to the seller.”

6. My not exclude fromits terns any oral or witten
representati ons made by the tel ephone solicitor to the
consumer in connection with the transaction.

(c) Fheprovisions—of This subsection does de not
apply to contractual sales regul ated under other sections of
the Florida Statutes, or to the sale of financial services,
security sales, or sales transacted by conpanies or their
whol | y owned subsi diaries or agents, which conpanies are
regul ated by chapter 364, or to the sale of cable tel evision
services to the duly franchi sed cable tel evision operator's
exi sting subscribers within that cable tel evision operator's
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franchi se area, or to any sal es where no prior paynment is nmade
to the merchant and an invoi ce acconpani es the goods or
services allow ng the consuner 7 days to cancel or return

wi t hout obligation for any paynment.

(7)€63r(a) A nmerchant who engages a tel ephone solicitor
to make or cause to be made a tel ephonic sales call may shat-
not make or subnmit any charge to the consuner's credit card
account or nmake or cause to be made any el ectronic transfer of
funds until after the nerchant receives fromthe consumer a
copy of the contract, signed by the purchaser, which conplies
with this section.

(b) A nerchant who conducts a credit card account
transacti on under pursuanrt—te this section shall be subject to
the provisions of s. 817.62.

(c) Fheprovisions—of This subsection does de not
apply to a transaction:

1. Made in accordance with prior negotiations in the
course of a visit by the consuner to a nmerchant operating a
retail business establishnment which has a fixed permanent
| ocati on and where consunmer goods are displayed or offered for
sal e on a continui ng basis;

2. In which the consuner nay obtain a full refund for
the return of undanaged and unused goods or a cancell ation of
services notice to the seller within 7 days after receipt by
the consumer, and the seller will process the refund within 30
days after receipt of the returned nerchandi se by the
consunmer;

3. I n which the consuner purchases goods or services
pursuant to an exam nation of a television, radio, or print
advertisenent or a sanple, brochure, or catal og of the
mer chant that contains:
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a. The nane, address, and tel ephone nunber of the
mer chant ;

b. A description of the goods or services being sold;
and

c. Any limtations or restrictions that apply to the
offer; or

4. In which the nerchant is a bona fide charitable
organi zati on or a newspaper as defined in chapter 50.

(8)A(a) A Ne person may not shak make or know ngly

allow a tel ephonic sales call to be nade if the sueh cal
i nvol ves an automated system for the selection or dialing of
t el ephone nunbers or the playing of a recorded nessage when a
connection is conpleted to a nunmber call ed.

(b) This subsection does not prohibit Nethinrg—herern
prehibits the use of an automated tel ephone dialing system

with live nessages if the calls are made or nessages given
solely in response to calls initiated by the persons to whom
the automatic calls or live nmessages are directed or if the

t el ephone nunbers sel ected for automatic dialing have been
screened to exclude any tel ephone subscriber who is included
on the departnment's then-current "no sales solicitation calls"
listing or any unlisted tel ephone nunber, or if the calls nade
concern goods or services that have been previously ordered or
pur chased.

(c) It shall be unlawful for any person who nakes a
tel ephonic sales call or causes a telephonic sales call to be
made to fail to transmit or cause not to be transnmitted the
t el ephone nunber and, when made avail able by the tel ephone
solicitor's carrier, the nane of the tel ephone solicitor to
any caller identification service in use by a recipient of a
tel ephonic sales call. However, it shall not be a violation to
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substitute, for the nanme and tel ephone nunber used in or
billed for making the call, the nane of the seller on behalf

of which a tel ephonic sales call is placed and the seller's
custoner service tel ephone nunber, which is answered during
regul ar busi ness hours. For purposes of this section, the term
"caller identification service" nmeans a service that allows a
t el ephone subscriber to have the tel ephone nunber and, where
avail abl e, the name of the calling party transmtted

cont enporaneously with the tel ephone call and displayed on a
device in or connected to the subscriber's tel ephone.

(d) It shall be unlawful for any person who nakes a
tel ephonic sales call or causes a telephonic sales call to be
made to intentionally alter the voice of the caller in an
attenpt to disguise or conceal the identity of the caller in
order to defraud, confuse, or financially or otherw se injure
the recipient of a telephonic sales call or in order to obtain
personal information fromthe recipient of a tel ephonic sales
call which may be used in a fraudul ent or unlawful manner

(9) €8> The departnment shall investigate any conplaints
recei ved concerning violations of this section. If, after
i nvestigating any conplaint, the departnment finds that there
has been a violation of this section, the departnent or the
Department of Legal Affairs may bring an action to inpose a
civil penalty and to seek other relief, including injunctive
relief, as the court deens appropriate against the tel ephone
solicitor. The civil penalty may shal- not exceed $10, 000 per
violation and shall be deposited in the General Inspection
Trust Fund if the action or proceedi ng was brought by the
departnment, or the Legal Affairs Revolving Trust Fund if the
action or proceedi ng was brought by the Departnment of Lega
Affairs. This civil penalty may be recovered in any action
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brought under this part by the departnent, or the departnment
may term nate any investigation or action upon agreenent by
the person to pay a stipulated civil penalty. The departnent
or the court may waive any civil penalty if the person has
previously made full restitution or reinbursenent or has paid
actual danmges to the consunmers who have been injured by the
vi ol ati on.

(10)69¥(a) In any civil litigation resulting froma
transaction involving a violation of this section, the
prevailing party, after judgnent in the trial court and
exhaustion of all appeals, if any, shall receive his or her
reasonabl e attorney's fees and costs fromthe nonprevailing
party.

(b) The attorney for the prevailing party shall submt
a sworn affidavit of his or her tinme spent on the case and his
or her costs incurred for all the notions, hearings, and
appeals to the trial judge who presided over the civil case.

(c) The trial judge shall award the prevailing party
the sum of reasonable costs incurred in the action plus a
reasonabl e |l egal fee for the hours actually spent on the case
as sworn to in an affidavit.

(d) Any award of attorney's fees or costs shall becone
a part of the judgnent and subject to execution as the |aw
al | ows.

(e) Inany civil litigation initiated by the
departnent or the Departnent of Legal Affairs, the court may
award to the prevailing party reasonable attorney's fees and
costs if the court finds that there was a conpl ete absence of
a justiciable issue of either Iaw or fact raised by the |osing
party or if the court finds bad faith on the part of the
| osing party.
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(11) 348 The commi ssion shall by rule ensure that

t el ecomruni cati ons conpani es informtheir custoners of the
proevisiens—of this section. The notification may be nade by:

(a) Annual inserts in the billing statenments nailed to
customers; and

(b) Conspicuous publication of the notice in the
consuner information pages of the | ocal tel ephone directories.

Section 2. Subsection (1) of section 501.603, Florida
Statutes, is amended to read:

501.603 Definitions.--As used in this part, unless the
context otherw se requires, the term

(1) "Commercial tel ephone solicitation" neans:

(a) An unsolicited tel ephone call to a person
initiated by a conmercial tel ephone seller or sal esperson, or
an autonmated dialing machi ne used in accordance with the

provisions of s. 501.059(8) s—58+-0859+# for the purpose of
i nduci ng the person to purchase or invest in consumer goods or

servi ces;

(b) O her communication with a person where:

1. Agift, award, or prize is offered; or

2. A telephone call response is invited; and

3. The sal esperson intends to conplete a sale or enter
into an agreenent to purchase during the course of the
t el ephone call; or

(c) Oher communication with a person which represents
a price, quality, or availability of consumer goods or
services and which invites a response by tel ephone or which is

followed by a call to the person by a sal esperson.

For purposes of this section, "other comunication" neans a
written or oral notification or advertisenent transmtted
10
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1| through any neans. Also, for purposes of this section,
2| "invites a response by tel ephone" does not nmean the nere
3| listing or including of a telephone nunber in a notification
4| or advertisemnent.
5 Section 3. Paragraph (c) of subsection (1) of section
6| 648.44, Florida Statutes, is anmended to read:
7 648.44 Prohibitions; penalty.--
8 (1) A bail bond agent or tenporary bail bond agent may
9| not:
10 (c) Initiate in-person or telephone solicitation after
11| 9:00 p.m or before 800 a.m, in the case of domestic
12| viol ence cases, at the residence of the detainee or the
13| detainee's fanmily. Any solicitation not prohibited by this
14| chapter must conply with the tel ephone solicitation
15| requirenents in ss. 501.059(2) and(5){4, 501.613, and
16| 501.616(6).
17 Section 4. This act shall take effect July 1, 2007
18
19 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk
20 SENATE SUMVARY
21 Defines the terns "electronic serial nunber," "nobile
identification nunmber,” and "cellul ar tel ephone.™
22 Prohibits a tel ephone solicitor from meking an
unsolicited tel ephonic sales call to any tel ephone nunber
23 assigned to a cellular tel ephone service w thout the
” gg}g{cg?nsent of the subscriber to the cellular telephone
25
26
27
28
29
30
31
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