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Fl orida Senate - 2007 COW TTEE AMENDMENT
Bill No. SB 1558
Bar code 160528
CHAMBER ACTI ON

Senat e House

Comm WD
04/ 17/ 2007 06: 08 PM

The Conmittee on Judiciary (R ng) reconmended the follow ng

anendnment :

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. Subsection (3) of section 768.81, Florida
Statutes, is anmended to read:
768.81 Conmparative fault.--
(3) APPORTI ONMENT OF DAMAGES. - -
(a) In cases to which this section applies, the trier

of fact shall apportion the total fault for the occurrence

giving rise to the | egal proceeding only anong:

1. The cl ai mant;

2. Those defendants to the action who may be held

legally |liable;

3. A nonparty that would have been liable to the

claimant _had it not been discharged fromliability pursuant to

a voluntary dism ssal with prejudice or a rel ease, covenant

not to sue, covenant not to execute a judgnent, or simlar
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agr eenent _between the nonparty subject to liability and the

cl ai mant ;

————

4. A nonparty that cannot be made a party to the

proceedi nqg because the nonparty is not subject to the

jurisdiction of the court;

5. A nonparty that cannot be nade a party to the

proceedi ng because the nonparty is imune fromsuit, and, but

for the nonparty's imunity, the nonparty otherw se could be

held liable for the damages sought by the clai mant or

claimants fromthe defendant seeking to apportion fault to the

nonparty;

6. A nonparty upon whom t he def endant was unable to

serve process because such nonparty could not be sufficiently

identified after reasonable inquiry by the defendant; or

7. A nonparty that cannot be made a party to the

proceedi ng because the statute of limtations or statute of

repose applicable to the nonparty expired prior to the

expiration of the tine limt for joining a codefendant set

forth in paragraph (b), and the defendant, despite a diligent

effort to do so, was unable to tinely join the nonparty

pursuant to paragraph (b) within the applicable statute of

limtations or statute of repose. For purposes of this

subparagraph, in determ ning whether a defendant's effort was

diligent, the court shall take into consideration al

i nformati on the defendant had or had access to with reasonable

investigation prior to the expiration of the applicable

statute of limtations or statute of repose.

The court shall enter judgnent against each party liable on
t he basis of such party's percentage of fault and not on the
basis of the doctrine of joint and several liability.
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(b) A defendant may join as a codefendant any person

who is or may be liable to the plaintiff for all or part of

the plaintiff's claimagainst the defendant, and, if the

liability of such person is proven, the court shall enter

judgnent for the plaintiff against such person based upon such

person's percentage of fault. A defendant nust join any

codefendants at the tine it files its initial responsive

pl eadi ng, or not later than 90 days after the date of initia

service of process on that defendant, whichever is earlier

(c) A defendant may not seek to have the fault of a

nonparty to the | egal proceeding considered for purposes of

fault apportionnent except as provided in this paragraph. For

a nonparty to be considered for purposes of apportioning fault

to the nonparty, the defendant seeking to apportion fault to

t he nonparty nust nmake a showi ng by the deadline for joining a

codef endant _as set forth in paragraph (b), and the court nust

find that the noving defendant has specifically identified the

nonparty. For a nonparty whose identity cannot be established,

the court nmust find that the noving defendant has descri bed

with a reasonabl e degree of specificity the nonparty whose

identity cannot be determ ned and that the noving def endant

has made a reasonabl e showing that the nonparty qualifies for

apportionnment of fault pursuant to subparagraphs (a)3.-7. 1In

order for the trier of fact to allocate fault to a nonparty

pursuant to subparagraphs (a)3.-7.,the defendant nust prove at

trial by a preponderance of the evidence the fault of the

nonparty in causing the plaintiff's injuries.

(d)  The court shall determ ne the extent to which the

responsibility of one party or nonparty, which is based on the

act or onission of another party or nonparty, warrants that

the parties or nonparties be treated as a single party or
3
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nonparty for the purpose of neking findings pursuant to

par agr aph (a).

Section 2. It is the intent of the Legislature to

denpnstrate the utnost conmity and respect to the

constitutional prerogatives of Florida's judiciary, and this

act is not an effort to infringe upon those prerogatives. To

that end, if any court of conpetent jurisdiction enters a

final judgnment concluding or declaring that a provision of

this act inproperly encroaches upon the authority of the

Suprenme Court to determne the rules of practice and procedure

in Florida courts, the Leqgislature declares its intent that

such provision be construed as a request for a rul e change

pursuant to section 2, Article V of the State Constitution and

not as a nandatory | egislative directive.

Section 3. This act shall take effect July 1, 2007.
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—=====—========== T | T L E AMENDMENT ===============

And the title is anended as fol |l ows:

Del ete everything before the enacting cl ause

and insert:
ADbill to be entitled

An act relating to apportionnment of dammges;
amending s. 768.81, F.S.; requiring the
division of total fault for an occurrence only
anmong the claimant, those who nmay be held
legally liable, and specified nonparti es;
providing for joinder of codefendants; deleting
provi sions providing for allocation of fault to
nonparties; providing |legislative intent;

providing an effective date.
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