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By the Committee on Judiciary; and Senator Bennett

590- 2504- 07

1 A Dbill to be entitled

2 An act relating to adm ni strative procedures;

3 anmending s. 120.52, F.S.; defining the term

4 "unadopted rule"; amending s. 120.54, F.S.

5 prohi biting any agency from del egati ng

6 responsibilities to conduct a public hearing;

7 revising dates for filing rules for adoption

8 revising provisions with respect to petitions
9 to initiate rul emaki ng; anmending s. 120. 545,

10 F.S.; revising duties of the Administrative

11 Procedures Conmittee and agencies with respect
12 to review of agency rules; providing for a

13 | egislative cormittee to request agency

14 i nformati on for exanination of an unadopted

15 rul e; prescribing responses that nmay be nade by
16 an agency to a commttee objection to a rule or
17 statement of estimated regul atory costs;

18 prescribing presunptions resulting froman

19 agency's refusal to respond to comittee
20 obj ections; amending s. 120.56, F.S.; revising
21 notice requirements with respect to chall enges
22 of proposed rules; requiring an agency to
23 di scontinue reliance on a statenent when an
24 admi nistrative determ nation is sought with
25 respect to the statenent; allow ng continued
26 reliance on a statement when an admninistrative
27 | aw judge deternines that the inability to rely
28 on it would constitute an i medi ate danger
29 del eting certain provisions relating to actions
30 before a final hearing is held; anmending s.
31 120.57, F.S.; prescribing procedures with

1
CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 CS for SB 1592
590- 2504- 07

respect to chall enges to unadopted rules;
anendi ng s. 120.595, F.S.; increasing maxi num
attorney's fees; revising guidelines for award
of attorney's fees in challenges to agency
action; providing for attorney's fees and costs
in certain circunstances; anmending s. 120.55,
F.S.; conforming a cross-reference; providing

effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Open

Government Act . "

Section 2. Present subsections (18) and (19) of
section 120.52, Florida Statutes, are renunbered as
subsections (19) and (20), respectively, and a new subsection
(18) is added to that section to read:

120.52 Definitions.--As used in this act:

(18) "Unadopted rule" neans an agency statenent that

neets the definition of "rule" but has not been adopted

pursuant to the requirenents of s. 120.54.

Section 3. Paragraphs (c) and (e) of subsection (3)
and subsection (7) of section 120.54, Florida Statutes, are
amended to read:

120. 54 Rul enmeki ng. - -

(3) ADOPTI ON PROCEDURES. - -

(c) Hearings.--

1. If the intended action concerns any rule other than
one relating exclusively to procedure or practice, the agency
shall, on the request of any affected person received within
21 days after the date of publication of the notice of

2
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i ntended agency action, give affected persons an opportunity
to present evidence and argunment on all issues under

consi deration. The agency nay schedul e a public hearing on the
rule and, if requested by any affected person, shall schedul e

a public hearing on the rule. If the agency head is a board or

other collegial body, other than one conprised of the Governor

and Cabi net, the board or other collegial body shall conduct

the requested public hearing itself and may not del egate this

responsibility without the consent of the persons requesting

the public hearing. Any material pertinent to the issues under
consideration submitted to the agency within 21 days after the
date of publication of the notice or submitted at a public
heari ng shall be considered by the agency and nade a part of
the record of the rul emaki ng proceedi ng.

2.  Rul ermaki ng proceedi ngs shall be governed solely by
the provisions of this section unless a person tinely asserts
that the person's substantial interests will be affected in
the proceeding and affirmati vely denonstrates to the agency
that the proceedi ng does not provide adequate opportunity to
protect those interests. If the agency determ nes that the
rul emaki ng proceeding is not adequate to protect the person's
interests, it shall suspend the rul emaki ng proceedi ng and
convene a separate proceedi ng under the provisions of ss.

120. 569 and 120.57. Simlarly situated persons may be
requested to join and participate in the separate proceeding.
Upon concl usi on of the separate proceedi ng, the rul emaking
proceedi ng shall be resuned.

(e) Filing for final adoption; effective date.--

1. If the adopting agency is required to publish its
rules in the Florida Administrative Code, it shall file with
the Departnent of State three certified copies of the rule it

3
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proposes to adopt, a summary of the rule, a summary of any
hearings held on the rule, and a detailed witten statenent of
the facts and circunstances justifying the rule. Agencies not
required to publish their rules in the Florida Adm nistrative
Code shall file one certified copy of the proposed rule, and
the other material required by this subparagraph, in the

of fice of the agency head, and such rules shall be open to the
publi c.

2. Arule may not be filed for adoption |ess than 28
days or nore than 90 days after the notice required by
paragraph (a), until 21 days after the notice of change
requi red by paragraph (d), until 14 days after the fina
public hearing, until 21 days after preparatien—ef a statenent
of estinmated regul atory costs required under s. 120.541 has

been provided to all persons who submitted a | ower cost

requl atory alternative and nade available to the public, or

until the administrative |aw judge has rendered a deci sion
under s. 120.56(2), whichever applies. Wien a required notice
of change is published prior to the expiration of the tinme to
file the rule for adoption, the period during which a rule
nmust be filed for adoption is extended to 45 days after the
date of publication. If notice of a public hearing is
publ i shed prior to the expiration of the time to file the rule
for adoption, the period during which a rule nust be filed for
adoption is extended to 45 days after adjournnent of the fina
hearing on the rule, 21 days after receipt of all materia
authorized to be submtted at the hearing, or 21 days after
receipt of the transcript, if one is nmade, whichever is
| atest. The term "public hearing" includes any public neeting
hel d by any agency at which the rule is considered. If a
petition for an adm nistrative deternination under s.

4
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120.56(2) is filed, the period during which a rule nust be
filed for adoption is extended to 60 days after the

admi nistrative law judge files the final order with the clerk
or until 60 days after subsequent judicial reviewis conplete.

3. At thetime arule is filed, the agency shal
certify that the time |linmtations prescribed by this paragraph
have been conplied with, that all statutory rul emaking
requi renents have been net, and that there is no
admi nistrative determ nation pending on the rule.

4. At the time arule is filed, the conmittee shal
certify whether the agency has responded in witing to al
material and tinely witten coments or witten inquiries nmade
on behalf of the comm ttee. The departnent shall reject any
rule not filed within the prescribed tinme limts; that does
not satisfy all statutory rul emaki ng requirenents; upon which
an agency has not responded in witing to all material and
timely witten inquiries or witten coments; upon which an
admi nistrative determ nation is pending; or which does not
include a statenent of estimated regulatory costs, if
required.

5. If arule has not been adopted within the tine
limts inmposed by this paragraph or has not been adopted in
conpliance with all statutory rul emaki ng requirenments, the
agency proposing the rule shall withdraw the rule and give
notice of its action in the next avail able issue of the
Fl ori da Administrative Wekly.

6. The proposed rule shall be adopted on being filed
with the Departnent of State and become effective 20 days
after being filed, on a |ater date specified in the rule, or
on a date required by statute. Rules not required to be filed
with the Departnent of State shall become effective when
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1| adopted by the agency head or on a | ater date specified by

2| rule or statute. If the cormittee notifies an agency that an

3| objection to a rule is being considered, the agency may

4| postpone the adoption of the rule to accompdate revi ew of the
5| rule by the commttee. When an agency postpones adoption of a
6| rule to accommpdate review by the comrittee, the 90-day period
7| for filing the rule is tolled until the comrittee notifies the
8| agency that it has conpleted its review of the rule.

9

10| For the purposes of this paragraph, the term "admnistrative
11| determ nation" does not include subsequent judicial review

12 (7) PETITION TO I NI TI ATE RULEMAKI NG. - -

13 =& Any person regul ated by an agency or having

14| substantial interest in an agency rule may petition an agency
15| to adopt, anend, or repeal a rule or to provide the mninmm
16| public information required by this chapter. The petition

17| shall specify the proposed rule and action requested. Not

18| later than 30 cal endar days following the date of filing a

19| petition, the agency shall initiate rul enaking proceedi ngs

20| under this chapter, otherwi se conply with the requested

21| action, or deny the petition with a witten statenent of its
22| reasons for the denial

23 —H—thepetitiontiHedunder—this—subseetionis

24 | di+reetedto—an—existingrule—whiechtheagenrey—has—net—adepted
25| by—theriemakingprocedures—orreguirerents——set—forth—inthis
26 | ehapter—the—ageney——shatH—noet—taterthan30—daysfellowing

27| the—date—effiting—apetitien—initiaterulermaking—er—proevide
28| npetiee—inAtheFlerida—AdmnistrativeWeeklythattheageney

29| wirH—held—apubliehearingoenthe petitienwithin30—days

30| after—publicatien—efthe netice— Fhe purpese—ofthe publie

31| hearing—is—te——eoensider—theecorrents—ef the publiedireetedte
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Section 4. Section 120.545, Florida Statutes, is

N
»

anended to read:

N
~

120.545 Conmittee review of agency rules.--

N
(o]

(1) As a legislative check on | egislatively created

N
©

authority, the commttee shall exani ne each proposed rule,

w
o

except for those proposed rul es exenpted by s. 120.81(1)(e)

w
e

and (2), and its acconpanying material, and each energency
7
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rul e, and nmay exami ne any existing rule, for the purpose of
det ermi ni ng whet her:

(a) The rule is an invalid exercise of del egated
| egi slative authority.

(b) The statutory authority for the rule has been
r epeal ed.

(c) The rule reiterates or paraphrases statutory
mat eri al .

(d) The rule is in proper form

(e) The notice given prior to its adoption was
sufficient to give adequate notice of the purpose and effect
of the rule.

(f) The rule is consistent with expressed | egislative
intent pertaining to the specific provisions of [aw which the
rul e i mpl ements.

(g) The rule is necessary to acconplish the apparent
or expressed objectives of the specific provision of |aw which
the rul e inplenents.

(h) The rule is a reasonable inplenentation of the | aw
as it affects the conveni ence of the general public or persons
particularly affected by the rule.

(i) The rule could be nmade | ess conplex or nore easily
conprehensible to the general public.

(j) The rule's statement of estimated requlatory costs

conplies with the requirenents of s. 120.541 and the rul e does

not inpose regulatory costs on the regul ated person, county,
or city which could be reduced by the adoption of |ess costly
alternatives that substantially acconplish the statutory

obj ecti ves.

(k) The rule will require additional appropriations.

8
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(I) If the rule is an energency rule, there exists an

energency justifying the adoption premtgatien of such rule,
the agency is within has—exceeded—thescope—sof its statutory

authority, and the rule was adopted premtgated in conpliance
with the requirenments and limtations of s. 120.54(4).

(2) The conmittee may request from an agency such
information as is reasonably necessary for exam nation of a

rule as required by subsection (1) or for exami nation of an

unadopt ed agency statenent. The conmittee shall consult with

| egi sl ative standing conm ttees having with jurisdiction over
the subject areas. |If the comrittee objects to anr—erergeney
rue—or a prepesed—eor—existing rule, it shall, within 5 days
after ef the objection, certify that fact to the agency whose
rul e has been examined and include with the certification a
statement detailing its objections with particularity. The
committee shall notify the Speaker of the House of
Representatives and the President of the Senate of any
objection to an agency rule concurrent with certification of
that fact to the agency. Such notice shall include a copy of
the rule and the statenent detailing the conmittee's
objections to the rule.

(3) Wthin 30 days after ef receipt of the objection
if the agency is headed by an individual, or within 45 days
after ef receipt of the objection, if the agency is headed by
a collegial body, the agency shall

(a) If the rule is not yet in effect a—prepesed—+ute:

1. FEile notice pursuant to s. 120.54(3)(d) of only
such nodifications as are necessary to address Mdify—the—+rule
to—eet the commttee' s objection

2. File notice pursuant to s. 120.54(3)(d) of
wi t hdrawal of W-thdraw the rul e FaA—its—entirety; or

9
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1 3. Notify the conmittee in witing that it refuses

2| Refuse to nodify or withdraw the rule.

3 (b) If the rule is in effect an—existingrte:

4 1. File notice pursuant to s. 120.54(3)(a), without

5| prior notice of rule devel opnent, Netify—the—coemrtteethat—i+
6| has—eleected to anend the rule to address meet the conmittee's
7| objection ard—intiatethearendrent—procedure,

8 2. File notice pursuant to s. 120.54(3)(a) Netify—the
9| eormtteethatit+has—eleeted to repeal the rul e apdinitiate
10| the—repeal—procedure; or

11 3. Notify the commttee in witing that it refuses to
12| anend or repeal the rule.

13 (c) If the rule—is—erther—an—existingor—aproposed
14| +He—-andthe objection is to the statenent of estinmated

15| regul atory costs:

16 1. Prepare a corrected statement of estinmated

17| regul atory costs, give notice of the availability of the

18| corrected statement in the first avail able issue of the

19| Florida Administrative Wekly, and file a copy of the
20| corrected statenent with the conmittee; or
21 2. Notify the commttee that it refuses to prepare a
22| corrected statement of estimated regul atory costs.
23 (d) If the rule is unadopted:
24 1. File notice pursuant to s. 120.54(3)(a) of intent
25| to adopt the rule;
26 2. File notice for publication in the Florida
27| Administrative Weekly that the agency has abandoned al
28| reliance upon the statenent or any substantially simlar
29| statenent as a basis for agency action; or
30 3. Notify the conmittee in witing that it refuses to
31| adopt the rule or to abandon all reliance upon the statenent

10
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 t hir-00—d : - . . c o
(4~ Failure of the agency to respond to a conmittee
objection to a prepesed rule that is not yet in effect within

the tinme prescribed in subsection (3) constitutes shat+
eonstitute withdrawal of the rule in its entirety. 1In this
event, the commttee shall notify the Departnent of State that
the agency, by its failure to respond to a comm ttee
objection, has elected to withdraw the prepesed rule. Upon
recei pt of the conmttee's notice, the Departnent of State
shall publish a notice to that effect in the next avail able
i ssue of the Florida Admi nistrative Wekly. Upon publication
of the notice, the prepesed rule shall be stricken fromthe
files of the Departnment of State and the files of the agency.
(5) €8> Failure of the agency to respond to a conmittee
objection to a ar—existing rule that is in effect within the
time prescribed in subsection (3) constitutes shatH—eoenstitute

a refusal to anmend or repeal the rule.

(6) Failure of the agency to respond to a committee

objection to a statenent of estimated requlatory costs within

the tinme prescribed in subsection (3) constitutes a refusal to

prepare a corrected statenent of estimated regulatory costs.

(7) Failure of the agency to respond to a conmmittee

objection to an unadopted rule within the tine prescribed in

subsection (3) constitutes a refusal to adopt the rule and a

refusal to abandon all reliance upon the statenent or any

substantially simlar statenent as a basis for agency action

(869 If the comrittee objects to a prepesed—or
extsting rul e and the agency refuses to adopt, abandon

nodi fy, anend, withdraw, or repeal it the—+rute, the committee
shall file with the Departnent of State a notice of the

12
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1| objection, detailing with particularity its objection to the
2| rule. The Departnent of State shall publish this notice in
3| the Florida Administrative Weekly. If the rule is published
4| and—shat—pubbH-sh—as—ahistoerynetetotherule in the

5| Florida Administrative Code, a reference to the comittee's
6| objection and to the issue of the Weekly in which the ful

7| text thereof appears shall be recorded in a history note.

8 (9)€636)¥(a) If the comrittee objects to a prepesed—-or
9| existing rule, or portion thereof, and the agency fails to
10| initiate adm nistrative action to adopt, abandon, nodify,

11| anend, withdraw, or repeal the rule consistent with the

12| objection within 60 days after the objection, or thereafter
13| fails to proceed in good faith to conplete such action, the
14| committee may subnit to the President of the Senate and the
15| Speaker of the House of Representatives a recommendation that
16| legislation be introduced to address the conmittee objection
17

18

19 (b)1. If the comrittee votes to recomrend the
20| introduction of legislation to address the conmittee objection
21
22| repeal—a—+ute, the committee shall, within 5 days after this
23| deternmination, certify that fact to the agency whose rule or
24| proposed rul e has been exani ned. The conmittee nmay request
25| that the agency tenporarily suspend the rule_ eF suspend the
26| adoption of the proposed rule, or suspend all reliance upon
27| the statenent or any substantially similar statenment as a
28| basis for agency action, pending consideration of proposed
29| legislation during the next regul ar session of the
30| Legislature.
31

13
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2. Wthin 30 days after receipt of the certification
if the agency is headed by an individual, or within 45 days
after receipt of the certification, if the agency is headed by
a collegial body, the agency shall either:

a. Tenporarily suspend the rule,_ e+ suspend the

adoption of the proposed rule, or suspend all reliance upon

the statenent or any substantially sinilar statenent as a

basis for agency action; or

b. Notify the conmittee in witing that it refuses to
tenporarily suspend the rule_ e+ suspend the adoption of the

proposed rule, or suspend all reliance upon the statenent or

any substantially simlar statenent as a basis for agency

action.
3. If the agency elects to tenporarily suspend the

rul e, e+ suspend the adoption of the proposed rule, or suspend

all reliance upon the statenent or any substantially sinilar

statement as a basis for agency action, it shall give notice

of the suspension in the Florida Adm nistrative Wekly. The
rule or the rule adoption process shall be suspended upon
publication of the notice. An agency may shatkH not base any
agency action on a suspended rul e, eF suspended proposed rul e,

or_suspended statenent or any substantially sinlar statenent,

or portion thereof, prior to expiration of the suspension. A

suspended rul e, e+ suspended proposed rule, or suspended

statement or any substantially sinilar statement, or portion

t hereof, continues to be subject to administrative
deternmination and judicial review as provided by | aw
4. Failure of an agency to respond to conmittee
certification within the tinme prescribed by subparagraph 2.
constitutes a refusal to suspend the rule,_ e—te suspend the
adoption of the proposed rule, or suspend all reliance upon
14
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1| the statement or any substantially simlar statement as a

2| basis for agency action

3 (c) The conmittee shall prepare bills to address the
4| conmmittee objection medify—er——suspenrd—the—adeptien—ef—the

5| prepesed—riule—or—amend—o cneq he—FtH-e—or—porti-on—the

6| in accordance with the rules of the Senate and the House of
7| Representatives for prefiling and introduction in the next

8| regul ar session of the Legislature. The proposed bill shall be
9| presented to the President of the Senate and the Speaker of
10| the House of Representatives with the commttee

11| reconmendati on.

12 (d) If abill to address the committee objection

13

14

15

16

17| become | aw, any tenporary agency suspensi on ef—the—+ule shal
18| expire. H—abiHtorwdifyra propesedruleor—arendarue
19
20
21
22
23
24
25
26
27
28
29
30
31
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1| provisions—efthetawinthe FloridaAdrnistrative Code—and

2| pubHsha referencetothetawas—ahistorynetetotherule—
3 Section 5. Paragraph (a) of subsection (2) and,

4| effective January 1, 2008, subsection (4) of section 120.56,

5| Florida Statutes, is anmended to read:

6 120.56 Challenges to rules.--

7 (2) CHALLENG NG PROPOSED RULES; SPECI AL PROVI SI ONS. - -
8 (a) Any substantially affected person may seek an

9| adnministrative determ nation of the invalidity of any proposed
10| rule by filing a petition seeking such a determination with

11| the division within 21 days after the date of publication of
12| the notice required by s. 120.54(3)(a), within 10 days after
13| the final public hearing is held on the proposed rule as

14| provided by s. 120.54(3)(e)2. s—320-54(3r{e}, within 20 days
15| after thepreparatien—eof a statenent of estimated regul atory
16| costs required pursuant to s. 120.541, if applicable, has been
17| provided to all persons who submitted a |ower cost requlatory
18| alternative and made available to the public or within 20 days
19| after the date of publication of the notice required by s.
20| 120.54(3)(d). The petition shall state with particularity the
21| objections to the proposed rule and the reasons that the
22| proposed rule is an invalid exercise of delegated |egislative
23| authority. The petitioner has the burden of going forward. The
24| agency then has the burden to prove by a preponderance of the
25| evidence that the proposed rule is not an invalid exercise of
26| del egated legislative authority as to the objections raised.
27| Any person who is substantially affected by a change in the
28| proposed rule may seek a deternmination of the validity of such
29| change. Any person not substantially affected by the proposed
30| rule as initially noticed, but who is substantially affected
31| by the rule as a result of a change, may chal |l enge any

16
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provision of the rule and is not limted to challenging the
change to the proposed rule.

(4) CHALLENG NG AGENCY STATEMENTS DEFI NED AS RULES;
SPECI AL PROVI SI ONS. - -

(a) Any person substantially affected by an agency
statement may seek an administrative determ nation that the
statement violates s. 120.54(1)(a). The petition nust shatH-
include the text of the statement or a description of the
statement and shall state with particularity facts sufficient
to show that the statenent constitutes a rule under s. 120.52
and that the agency has not adopted the statenent by the

rul emaki ng procedure provided by s. 120.54. Upon the filing of

a petition for an admi nistrative determ nation under this

subsection, the agency shall imediately discontinue al

reliance upon the statenent or any substantially sinlar

statenent _as a basis for agency action until:

1. The proceeding is dism ssed for any reason other

than initiation of rul emaking under s. 120.54;

2. The statenent is adopted and becones effective as a

rul e;

3. Afinal order is issued which contains a

determ nation that the petitioner failed to prove that the

statenent constitutes a rule under s. 120.52; or

4. A final order is issued which contains a

determ nation that rulemaking is not feasible under s.

120.54(1)(a)l.a. or b. or not practicable under s.
120.54(1)(a) 2.

(b) If the administrative |aw judge determ nes that

the agency's inability to rely upon the statenent during the

proceedi ng under this subsection would constitute an imedi ate

danger _to the public health, safety, or welfare, the
17
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adnm nistrative |aw judge shall grant an agency petition to

all ow application of the statenent until the proceeding is

concl uded.

(c)fby The administrative |aw judge may extend the
heari ng date beyond 30 days after assignnent of the case for
good cause. |If a hearing is held and the petitioner proves the
al l egations of the petition, the agency shall have the burden
of proving that rulemaking is not feasible or not and
practicabl e under s. 120.54(1)(a).

(d)fe> The adnministrative |aw judge nay determ ne
whet her all or part of a statement violates s. 120.54(1)(a).
The decision of the adm nistrative |aw judge shall constitute
a final order. The division shall transmt a copy of the fina
order to the Departnment of State and the conmittee. The

Department of State shall publish notice of the final order in

the first available issue of the Florida Adm nistrative

Weekl y.

18
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1 : 2y 30— odt ot : :
2| teHeduntit—afinalerder—is—enteredinthat proeceedi-ng—

3 5—Hthe proposed+ules—addressingthechalenged

4 I : I : " : :

5| delegatedtegistative—autherityas—definredin—s—

6| 1265281 {b){H)—theageneyrust—irrediately—diseentinue

7| reH-anee—onthe—staterent—andany—substantiaty—simtar

8| staterment—untiH—the rulesaddressingthesubleet—areproperhy
9| adepted—

10 (e Al proceedings to determne a violation of s.
11| 120.54(1)(a) shall be brought pursuant to this subsection. A
12| proceedi ng pursuant to this subsection may be consol i dated

13| with a proceedi ng under subsection (3) or under any other

14| section of this chapter. Nothing in this paragraph shall be
15| construed to prevent a party whose substantial interests have
16| been determ ned by an agency action from bringing a proceeding
17| pursuant to s. 120.57(1)(e).

18 Section 6. Effective January 1, 2008, paragraph (e) of
19| subsection (1) of section 120.57, Florida Statutes, is anmended
20| to read:

21 120.57 Additional procedures for particul ar cases.--
22 (1) ADDI TI ONAL PROCEDURES APPLI CABLE TO HEARI NGS

23| I NVOLVI NG DI SPUTED | SSUES OF MATERI AL FACT. - -

24 (e)l. Any Agency action that determ nes the

25| substantial interests of a party may not be anrdthat—+s based
26| on an agency statenent that violates s. 120.54(1)(a). Neither
27| an_agency nor an administrative |aw judge has authority to

28| enforce agency policy that constitutes an unadopted rule when
29| the agency fails to prove that rulemaking is not feasible or
30| not practicable. This subparagraph does not preclude

31| application of adopted rules and applicable statutes to the

20
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22 2.3~ The recommended and final orders in any

23| proceedi ng shall be governed by the provisions of paragraphs
24| (k) and (I), except that the administrative |aw judge's

25| deternination regarding the unadopted rule shall not be

26| rejected by the agency unless the agency first determ nes from
27| a review of the conplete record, and states with particularity
28| in the order, that such determnation is clearly erroneous or
29| does not conmply with essential requirements of law. In any

30| proceeding for review under s. 120.68, if the court finds that

w
e

the agency's rejection of the deternination regarding the
21
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unadopted rul e does not conport with the provisions of this
subpar agr aph, the agency action shall be set aside and the
court shall award to the prevailing party the reasonable costs
and a reasonable attorney's fee for the initial proceeding and
the proceedi ng for review

Section 7. Effective January 1, 2008, subsections (2),
(3), and (4) of section 120.595, Florida Statutes, are anmended
to read:

120.595 Attorney's fees.--

(2) CHALLENGES TO PROPOSED AGENCY RULES PURSUANT TO
SECTI ON 120.56(2).--1f the court or adnministrative | aw judge
decl ares a proposed rule or portion of a proposed rule invalid
pursuant to s. 120.56(2), a judgnent or order shall be
rendered agai nst the agency for reasonable costs and
reasonabl e attorney's fees, unless the agency denonstrates
that its actions were substantially justified or specia
ci rcunst ances exi st which would make the award unjust. An
agency's actions are "substantially justified" if there was a
reasonabl e basis in law and fact at the time the actions were
taken by the agency. |If the agency prevails in the
proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonable attorney's fees against a
party if the court or adm nistrative |aw judge determ nes that
a party participated in the proceedings for an inproper
purpose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000

$15-000.

(3) CHALLENGES TO EXI STI NG AGENCY RULES PURSUANT TO
SECTI ON 120.56(3) AND (5).--1f the court or administrative |aw
judge declares a rule or portion of a rule invalid pursuant to
s. 120.56(3) or s. 120.56(5), a judgment or order shall be

22
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rendered agai nst the agency for reasonable costs and
reasonabl e attorney's fees, unless the agency denonstrates
that its actions were substantially justified or specia

ci rcunst ances exi st which would nake the award unjust. An
agency's actions are "substantially justified" if there was a
reasonabl e basis in law and fact at the tinme the actions were
taken by the agency. |If the agency prevails in the

proceedi ngs, the court or adm nistrative |aw judge shall award
reasonabl e costs and reasonable attorney's fees against a
party if the court or adm nistrative |aw judge determ nes that
a party participated in the proceedings for an inproper
purpose as defined by paragraph (1)(e). No award of attorney's
fees as provided by this subsection shall exceed$50, 000

$15-000.

(4) CHALLENGES TO AGENCY ACTI ON PURSUANT TO SECTI ON
120.56(4).--

(a) Upon entry of a final order that all or part of an
agency statenment violates s. 120.54(1)(a), the adm nistrative
| aw judge shall award reasonabl e costs and reasonabl e
attorney's fees to the petitioner, unless the agency
denonstrates that the statenment is required by the Federa
Governnment to inplement or retain a del egated or approved
programor to neet a condition to receipt of federal funds.

(b) |If the agency initiates rul emaking under s. 120.54

during a rule challenge under s. 120.56(4) and the statenment

is adopted and beconmes effective as a rule, the adm nistrative

| aw judge shall award reasonabl e costs and reasonabl e

attorney's fees accrued to the date the agency initiated

rul emaki ng upon _a finding that the agency knew or should have

known that the agency statenent was an unadopted rule. The

adm nistrative |aw judge nay consider, anpng other factors,
23
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whet her or _not the petitioner or other person had requested or

formally petitioned the agency to adopt the statenent as a

rule prior to the filing of the s. 120.56(4) chall enge.
(c)fbr Notwithstandi ng the provisions of chapter 284,

an award shall be paid fromthe budget entity of the
secretary, executive director, or equivalent administrative

of ficer of the agency, and the agency shall not be entitled to
paynment of an award or reinbursenent for paynent of an award
under any provision of |aw

(d) If the agency prevails in the proceedings, the

court or administrative law judge shall award reasonable costs

and reasonable attorney's fees against a party if the court or

adnm nistrative | aw judge deternm nes that the party

participated in the proceedings for an inproper purpose as

defined in paragraph (1)(e).

Section 8. Paragraph (a) of subsection (1) of section
120.55, Florida Statutes, is anmended to read:

120.55 Publication.--

(1) The Departnment of State shall

(a)l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Admi nistrative Code shall contain all rules adopted by each
agency, citing the specific rulemaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—3268-545(9), and conplete indexes to al
rul es contained in the code. Supplenentation shall be nade as

often as practicable, but at least nmonthly. The departnent

may contract with a publishing firmfor the publication, in a

timely and useful form of the Florida Adm nistrative Code;

however, the departnent shall retain responsibility for the

code as provided in this section. This publication shall be
24
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the official conpilation of the administrative rules of this
state. The Departnment of State shall retain the copyright over
the Florida Admi nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al
rul es of that agency excluded from publication in the code,
and a statenment as to where those rul es nmay be inspected.

4. Forms shall not be published in the Florida
Admi nistrative Code; but any form which an agency uses inits
dealings with the public, along with any acconpanyi ng
instructions, shall be filed with the conmttee before it is
used. Any formor instruction which neets the definition of
"rule" provided in s. 120.52 shall be incorporated by
reference into the appropriate rule. The reference shal
specifically state that the formis being incorporated by
reference and shall include the nunber, title, and effective
date of the form and an expl anation of how the form nmay be
obt ai ned.

Section 9. Effective Decenber 31, 2007, paragraph (a)

of subsection (1) of section 120.55, Florida Statutes, as

25
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anended by section 4 of chapter 2006-82, Laws of Florida, is
amended to read:

120.55 Publication.--

(1) The Departnment of State shall

(a)l. Through a continuous revision system conpile
and publish the "Florida Adm nistrative Code." The Florida
Admi nistrative Code shall contain all rules adopted by each
agency, citing the specific rulemaking authority pursuant to
whi ch each rule was adopted, all history notes as authorized

ins. 120.545(8) s—3268-545(9), and conplete indexes to al
rul es contained in the code. Supplenentation shall be nade as

often as practicable, but at least nmonthly. The departnent
may contract with a publishing firmfor the publication, in a
timely and useful form of the Florida Adm nistrative Code;
however, the departnent shall retain responsibility for the
code as provided in this section. This publication shall be
the official conpilation of the administrative rules of this
state. The Departnment of State shall retain the copyright over
the Florida Admi nistrative Code.

2. Rules general in formbut applicable to only one
school district, comunity college district, or county, or a
part thereof, or state university rules relating to interna
personnel or business and finance shall not be published in
the Florida Admi nistrative Code. Exclusion from publication in
the Florida Admi nistrative Code shall not affect the validity
or effectiveness of such rules.

3. At the beginning of the section of the code dealing
with an agency that files copies of its rules with the
departnent, the departnent shall publish the address and
t el ephone nunber of the executive offices of each agency, the
manner by which the agency indexes its rules, a listing of al

26
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1| rules of that agency excluded from publication in the code,

2| and a statenment as to where those rules may be inspected.

3 4. Forms shall not be published in the Florida

4| Administrative Code; but any form which an agency uses in its
5| dealings with the public, along with any acconpanying

6| instructions, shall be filed with the conmttee before it is
7| used. Any formor instruction which neets the definition of

8| "rule" provided in s. 120.52 shall be incorporated by

9| reference into the appropriate rule. The reference shal

10| specifically state that the formis being incorporated by

11| reference and shall include the nunber, title, and effective
12| date of the formand an expl anation of how the form nmay be

13| obtai ned. Each form created by an agency which is incorporated
14| by reference in a rule notice of which is given under s.

15| 120.54(3)(a) after Decenmber 31, 2007, nust clearly display the
16| nunber, title, and effective date of the formand the nunber
17| of the rule in which the formis incorporated.

18 Section 10. Except as otherw se expressly provided in
19| this act, this act shall take effect July 1, 2007.

20

21

22

23
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 SB 1592
3
4| The conmittee substitute:
5] -- Creates a short title, providing that the act nmay be
5 cited as the "Open Governnent Act."
-- Rei nstates a provision of existing |aw, deleted b¥ the
7 bill, which provides that rulemaking is presuned feasible
unl ess the agency establishes that It is currently usin
8 the rul emaki ng procedure expeditiously and in good faith.
9| -- Provides that if an agency head is a board or other
col l egi al body, other than one conprised of the Governor
10 and Cabi net, then the agency head nmay not del egate the
11 responsibility to conduct requested public hearings.
- - Provides that a statenment of estimated regul atory costs
12 be provided to the public and all persons who submtted a
13 | ower cost regulatory alternative
- - Aut hori zes the Joint Adm nistrative Procedures Committee
14 to exam ne whether a rule's statement of estimated
15 regul atory costs conplies with statutory requirenents.
- - Rei nstates and rai ses the cap on attorney's fees, which
16 was deleted by the bill, by establishing that an award of
17 attorney's fees shall not exceed $50, 000.
- - Rei nstates a provision of existing |law, deleted by the
18 bill, which provides that an administrative | aw judge
must award reasonable attorney's fees and costs to the
19 petitioner upon entry of a final order that an agency
statenment is an unadopted rule, unless the agenc
20 denonstrates that the statenment is required by the
01 Federal Government.
- - Provi des an award of attorney's fees to the petitioner in
22 an unadopted rule challenge, even if the agency initiates
rul emaki ng during the rule challenge and the statenment is
23 | at er adopted and becones effective as a rule, as long as
t he agency knew or should have known that the agency
24 st at ement was an unadopted rule.
25
26
27
28
29
30
31
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