Fl ori da Senate - 2007 SB 1660

By Senator Peaden

2-878-07

1 A Dbill to be entitled

2 An act relating to insurance; creating s.

3 624.156, F.S.; prescribing applicability of

4 consuner protection |laws to the business of

5 i nsurance; anmending s. 627.062, F.S.; revising
6 determination of rate standards for mnedica

7 mal practi ce i nsurance; repealing s.

8 627.4147(2), F.S.; deleting a provision that

9 medi cal mel practice insureds nmay be required by
10 their insurers to be nenmbers of certain

11 prof essi onal societies; anending s. 627.912,
12 F.S.; requiring that certain informtion be

13 included in reports related to professiona

14 liability clainms and actions; authorizing the
15 director of the Ofice of Insurance Regul ation
16 to levy an administrative fine against an

17 insurer that fails to conply with reporting

18 requi renents; creating s. 627.41491, F.S.

19 requiring the office to provide certain
20 i nformati on concerni ng nedi cal mal practice
21 coverage providers; creating s. 627.41493,
22 F.S.; requiring a rate roll back for nedica
23 mal practi ce i nsurance; anmending s. 627.41495,
24 F.S.; requiring notice of and providing for
25 heari ngs on rate changes by medi cal nal practice
26 i nsurance providers; prescribing authority of
27 the Public Counsel with respect thereto;
28 declaring legislative intent with respect to
29 medi cal mel practice rates; authorizing the
30 O fice of Insurance Regul ation to adopt rules;
31 provi ding an effective date.
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1| Be It Enacted by the Legislature of the State of Florida:

2

3 Section 1. Section 624.156, Florida Statutes, is

4| created to read

5 624.156 Applicability of consunmer protection laws to
6| the business of insurance.--Notw thstanding any provision of
7| Llaw to the contrary, the business of insurance is subject to
8| the Florida Civil Rights Act of 1992, ss. 760.01-760.11 and

9| 509.092, and the Florida Deceptive and Unfair Trade Practices
10| Act, ss. 501.201-501.213, and the protections afforded

11| consuners in these statutes apply to insurance consuners.

12 Section 2. Paragraph (e) of subsection (7) of section
13| 627.062, Florida Statutes, as anmended by section 18 of chapter
14| 2007-1, Laws of Florida, is anmended, present paragraph (f) of
15| that subsection is redesignated as paragraph (g), and a new
16| paragraph (f) is added to that subsection to read:

17 627.062 Rate standards. --

18 (7)

19 (e) The insurer must apply a discount or surcharge,
20| exclusive of any other discounts, credits, or rate

21| differentials, based on the health care provider's |oss

22| experience and disciplinary action taken by the federal or

23| state governnent or health care facility or health care plan
24| or shall establish an alternative method giving due

25| consideration to the provider's | oss experience and

26| disciplinary record. The insurer nust include in the filing a
27| copy of the surcharge or discount schedule or a description of
28| the alternative nethod used, and nust provide a copy of such
29| schedul e or description, as approved by the office, to

30| policyholders at the tinme of renewal and to prospective

31| policyholders at the tinme of application for coverage. A
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nedi cal nmal practice liability insurer nmay not use any rate or

charge any premiumunless the insurer has filed such schedul e

or _alternative nmethod with the director and the director has

approved such schedule or alternative nethod. The Ofice of

| nsurance Requl ation shall adopt a schedule of appropriate

ranges for such credits, discounts, or alternative nethods of

rate reduction which will bring premumrelief to providers

who have experienced no closed clains or limted indemity and

expense paynents over a specified period of tine as deterni ned

by the office.

(f) Inreviewing any rate filing under this

subsection, the office shall consider as part of the insurer's

rate base the insurer's | oss cost adjustnent expenses or

def ense cost and contai nnment expenses only to the extent that

the expenses do not exceed the national average for such

expenses, as determ ned by the office, for the prior cal endar

year. An insurer's loss cost adjustnent expenses or defense

cost _and contai nnent expenses in _excess of the nationa

average may not be used to justify a rate or rate change.

Section 3. Subsection (2) of section 627.4147, Florida

Statutes, is repealed.

Section 4. Section 627.912, Florida Statutes, is

amended to read:

627.912 Professional liability clains and acti ons;
reports by insurers and health care providers; annual report
by office.--

(1)(a) Each self-insurer authorized under s. 627.357
and each conmercial self-insurance fund authorized under s.
624. 462, authorized insurer, surplus lines insurer, risk
retention group, and joint underwiting association providing
professional liability insurance to a practitioner of nedicine

3
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licensed under chapter 458, to a practitioner of osteopathic
medi ci ne |icensed under chapter 459, to a podiatric physician
i censed under chapter 461, to a dentist |licensed under
chapter 466, to a hospital licensed under chapter 395, to a
crisis stabilization unit |icensed under part |V of chapter
394, to a health mai ntenance organi zation certificated under
part | of chapter 641, to clinics included in chapter 390, or
to an ambul atory surgical center as defined in s. 395.002, and
each insurer providing professional liability insurance to a
menber of The Florida Bar shall report to the office any claim
or action for damages for personal injuries clainmd to have
been caused by error, onission, or negligence in the
performance of such insured's professional services or based
on a clainmed performance of professional services wthout
consent, if the claimresulted in:

1. A final judgnment in any anount.

2. A settlenment in any anount.

3. A final disposition of a nedical malpractice claim
resulting in no indemity paynment on behal f of the insured.

(b) Each health care practitioner and health care
facility listed in paragraph (a) nust report any claimor
action for damages as described in paragraph (a), if the claim
is not otherwise required to be reported by an insurer or

other insuring entity.

Reports under this subsection shall be filed with the office
no later than 30 days follow ng the occurrence of any event
listed in paragraph (a).

(2) The reports required by subsection (1) shal

cont ai n:

4
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1 (a) The nane, address, health care provider

2| professional |icense nunber, and specialty coverage of the

3| insured.

4 (b) The insured' s policy nunber

5 (c) The date of the occurrence which created the

6| claim

7 (d) The date the claimwas reported to the insurer or

8| self-insurer.

9 (e) The nane and address of the injured person. This
10| information is confidential and exenpt fromthe provisions of
11| s. 119.07(1), and rmust not be disclosed by the office wthout
12| the injured person's consent, except for disclosure by the
13| office to the Departnment of Health. This information may be
14| used by the office for purposes of identifying nultiple or
15| duplicate clains arising out of the sane occurrence.

16 (f) The date of suit, if filed.

17 (g) The injured person's age and sex.

18 (h) The total number, names, and health care provider
19| professional |icense nunbers of all defendants involved in the
20| claimand any nonparty health care provider who appeared on
21| the jury verdict formin any case.

22 (i) The date and ampunt of judgnent or settlenent, if
23| any, including the item zation of the verdict fromthe jury
24| verdict form

25 (j) In the case of a settlenent, such information as
26| the office may require with regard to the injured person's

27| incurred and anticipated nmedi cal expense, wage | oss, and ot her
28| expenses.

29 (k) The I oss adjustnent expense paid to defense

30| counsel, and all other allocated | oss adjustnment expense paid.
31
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(I') The date and reason for final disposition, if no
judgment or settlenent.

(m A sunmary of the occurrence which created the
claim which shall include

1. The name of the institution, if any, and the
| ocation within the institution at which the injury occurred.

2. The final diagnosis for which treatnment was sought
or rendered, including the patient's actual condition.

3. A description of the m sdiagnosis nmade, if any, of
the patient's actual condition.

4. The operation, diagnostic, or treatnent procedure
causing the injury.

5. A description of the principal injury giving rise
to the claim

6. The safety managenent steps that have been taken by
the insured to make sinmilar occurrences or injuries |less
likely in the future.

(n) Any other information required by the conm ssion,
by rule, to assist the office in its analysis and eval uation
of the nature, causes, location, cost, and damages involved in
professional liability cases.

(3) The office shall provide the Departnment of Health
with electronic access to all information received under this
section related to persons |icensed under chapter 458, chapter
459, chapter 461, or chapter 466. The Departnment of Health
shall review each report and determ ne whether any of the
incidents that resulted in the claimpotentially involved
conduct by the licensee that is subject to disciplinary

action, in which case the provisions of s. 456.073 shal

apply.
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(4) There shall be no liability on the part of, and no
cause of action of any nature shall arise against, any person
or entity reporting hereunder or its agents or enployees or
the office or its enployees for any action taken by them under
this section. The office may inpose a fine of up to $250 per
day per case, but not to exceed a total of $10,000 per case,
agai nst an insurer, comrercial self-insurance fund, nedica
mal practice self-insurance fund, or risk retention group that
violates the requirenments of this section, except that the
office may inpose a fine of $250 per day per case, not to
exceed a total of $1,000 per case, against an insurer
provi di ng professional liability insurance to a nenber of The
Fl ori da Bar, which insurer violates the provisions of this
section. If a health care practitioner or health care facility
violates the requirenments of this section, it shall be
considered a violation of the chapter or act under which the
practitioner or facility is licensed and shall be grounds for
a fine or disciplinary action as such other violations of the
chapter or act. The office may adjust a fine inposed under
this subsection by considering the financial condition of the
licensee, prem umvolume witten, ratio of violations to
conpliancy, and other mtigating factors as deterni ned by the
of fice.

(5) Any self-insurance program established under s.
1004. 24 shall report to the office any claimor action for
damages for personal injuries clainmed to have been caused by
error, om ssion, or negligence in the performance of
prof essi onal services provided by the state university board
of trustees through an enpl oyee or agent of the state
uni versity board of trustees, including practitioners of
nmedi ci ne |icensed under chapter 458, practitioners of

7
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ost eopat hi ¢ nmedi ci ne |icensed under chapter 459, podiatric
physi ci ans |icensed under chapter 461, and dentists |licensed
under chapter 466, or based on a cl ai med performance of

prof essi onal services without consent if the claimresulted in
a final judgnment in any amount, or a settlenent in any anount.
The reports required by this subsection shall contain the

i nformati on required by subsection (3) and the nanme, address,
and specialty of the enployee or agent of the state university
board of trustees whose performance or professional services

is alleged in the claimor action to have caused persona

injury. Such enpl oyee or agent shall report such claimto the

Departnment of Health to be included on that enployee's or

agent's practitioner profile.

(6) FEFach entity required to report closed clains for

the classification of insurance set forth in subsection (1)

shall also provide to the Ofice of Insurance Regul ation the

followi ng financial information, specific to this state and

countrywide, if applicable, for the prior cal endar year

(a) Direct premiuns witten.

(b) Direct preniuns earned.

(c) Incurred loss and | oss expense devel oped according

to the formula A+ B- C+D- E+ F+ G- H for which A

equal s the dollar anpunt of | osses paid, B equals the reserves

for reported clains at the end of the current vear, C equals

the reserves for reported clains at the end of the previous

vear, D equals the reserves for incurred but not reported

clains at the end of the current year, E equals the reserves

for incurred but not reported clains at the end of the

previ ous vear, F equals loss adjustnent expenses paid, G

equals the reserves for loss adjustnment expenses at the end of

8
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the current year, and H equals the reserves for |oss

adj ust nent _expenses at the end of the previous year.

(d) Incurred expenses allocated separately to

commi ssi ons, other acquisition costs, general expenses, taxes,

licenses, and fees, using appropriate estinates when

necessary.
(e) Policyholder dividends.

(f) Underwriting gain or |oss.

(d)  Net investnment incone, including net realized

capital gains and | osses, using appropriate estimates when

necessary.
(h) Federal incone taxes.

(i) Net incone.

(7) The director of the Ofice of Insurance Reqgul ation

nmay |l evy an administrative fine of $1,000 per day agai nst any

insurer that fails to conply with the reporting requirenents

of this section.

(8)(a)t6rfa)r The office shall prepare statistica
summaries of the closed clains reports for nedical mal practice

filed pursuant to this section, for each year that such
reports have been filed, and make such sumuaries and cl osed
claimreports available on the Internet by July 1, 2005.

(b) The office shall prepare an annual report by
October 1 of each year, beginning in 2004, which shall be
avail able on the Internet, which sumuari zes and anal yzes the
closed claimreports for nedical malpractice filed pursuant to
this section and the annual financial reports filed by
insurers witing nedical mal practice insurance in this state.
The report must include an analysis of closed claimreports of
prior years, in order to showtrends in the frequency and
anount of clainms paynents, the item zation of econonic and

9
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nonecononi ¢ danmages, the nature of the errant conduct, and
such other information as the office determines is
illustrative of the trends in closed clainms. The report mnust
al so analyze the state of the nedical mal practice insurance
mar ket in Florida, including an analysis of the financia
reports of those insurers with a conmbi ned narket share of at
| east 80 percent of the net witten premiumin the state for
nmedi cal mal practice for the prior calendar year, including a
loss ratio analysis for nmedical malpractice witten in Florida
and a profitability analysis of each such insurer. The report
shall conpare the ratios for nedical mal practice in Florida
conpared to other states, based on financial reports filed
with the National Association of |nsurance Conmi ssioners and
such other information as the office deens rel evant.

(c) The annual report shall also include a summary of
the rate filings for nmedical malpractice which have been
approved by the office for the prior cal endar year, including
an analysis of the trend of direct and incurred | osses as
conpared to prior years.

(996~ The office eewrssien may adopt rules requiring
persons and entities required to report pursuant to this
section to also report data related to the frequency and
severity of open clainms for the reporting period, amunts
reserved for incurred clains, changes in reserves fromthe
previ ous reporting period, and other information considered
relevant to the ability of the office to nonitor |osses and
cl ai nrs devel opnent in the Florida nmedical malpractice
i nsurance market .

Section 5. Section 627.41491, Florida Statutes, is

created to read

10
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1 627.41491 Full disclosure of insurance

2| information.--The Office of Insurance Requlation shall provide
3| health care providers with a conparison of the rates in effect
4| for each nedical malpractice insurer, self-insurer risk

5| retention group, and the Florida Medical Ml practice Joint

6| Underwriting Association. The chart shall include conparison
7| of the rates of a variety of specialties and shall reflect the
8| differing rates by geographic region, years in practice, and
9| the discounts and surcharges available, including those

10| required under s. 627.4147(2) for the |oss and disciplinary
11| record of the potential insured. Such rate conparison chart
12| shall be nmde available to the public through the Internet no
13| Later than January 1 of each year

14 Section 6. Section 627.41493, Florida Statutes, is

15| created to read:

16 627.41493 lInsurance rate rollback.--

17 (1) For any coverage for nmedical malpractice insurance
18| subject to this chapter issued or renewed on or after October
19| 1, 2007, every insurer shall reduce its rates to |levels that
20| are at least 25 percent less than the rates for the sane

21| coverage which were in effect on October 1, 2004.

22 (2) Notwithstanding any law to the contrary,

23| commencing October 1, 2007, insurance rates for nedica

24| malpractice subject to this chapter nmust be approved by the
25| director of the Office of Insurance Regulation prior to being
26| used.

27 (3) Any separate affiliate of an insurer is subject to
28| this section.

29 Section 7. Section 627.41495, Florida Statutes, is

30| anended to read:

31
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627.41495 Consuner participation in rate review PubH—e€

. : ? . TN .
(1) Upon the filing of a proposed rate change by a

medi cal mal practice insurer, self-insurer, or risk retention

group, the director of the Office of |Insurance Requl ation

shall require the insurer, self-insurer, or risk retention

group to give notice to the public and to the insureds or

associations of insureds of the insurer, self-insurer, or risk
retention group neking the filing er—selHf—i+nRsuranrce—fure—

(2) The rate filing shall be available for public

i nspection. |f any insureds or associations of insureds of the

insurer, self-insurer, or risk retention group filing the

proposed rate change request the director of the Ofice of

| nsurance Requl ation, within 30 days after the mailing of the

notification of the proposed rate changes to the insureds, to

hold a hearing, the director shall hold a hearing within 30

days after such reguest. Any consuner nmay participate in such

hearing, and the office shall adopt rules governing such

participation.

(3) The Public Counsel has standing to request a

hearing in according with this section.

Section 8. It is the intent of the Legislature that

nedi cal mal practice rates be based upon projected | osses and

expenses that reflect the current state of the lawin this

state regarding nedical malpractice clains. The Legislature

finds that there is no justification for basing rates on the

prior 5 to 10 vears of | oss experience and expenses when
12
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significant restrictions on the rights of patients and their

fanmilies were enacted in 2003 which have significantly

i npacted both the frequency and severity of nedica

mal practice clainms, including, but not limted to, caps on

noneconomnm ¢c_damages, expert witness restrictions, and other

barriers to full recovery for victins of nmedical nmlpractice

and their famlies. These legislative enactnents were not

inplenented to enrich nedical nalpractice insurance carriers,

but rather to bring about the affordability and greater

availability of nmedical nmlpractice insurance products to the

state's health care providers. Accordingly., notwthstanding

any law, rule, policy, or industry standard to the contrary,

rates for nedical nmlpractice insurance filed with the Ofice

of Insurance Requl ation prior to Septenber 15, 2009, nmy not

be based upon the | oss and expense experience of nore than 5

vears prior to that date. For rates filed with the Office of

| nsurance Requl ation on or after Septenber 15, 2009, insurers

may base such filings on the | oss and expense experience of

2004 and thereafter but nmay not base rates on | oss and expense

experience prior to that year

Section 9. The O fice of Insurance Requl ation nmay

adopt rules to adm nister this act.

Section 10. This act shall take effect upon becom ng a

| aw.
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1 R S I R I S I S
2 SENATE SUMVARY
3 Prescri bes applicability of consumer protection |laws to
the busi ness of insurance. Revises rate standards with
4 respect to nedical nalpractice insurance. Deletes a
Brovision under which a nmedical mal practice insured may
5 e required by the insurer to be a nmenber of a
prof essional society. Requires additional information in
6 reports relating to professional liability claims and
actions. Authorizes an adm nistrative fine for failure to
7 conpl¥ wWith reporting requirenments. Requires disclosure
of Information relating to medical mal practice insurers.
8 Requires a rate rollback for medical nalpractice
i nsurance. Provides for consunmer participation in rate
9 review. (See bill for details.)
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
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