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Fl orida Senate - 2007 COW TTEE AMENDMENT
Bill No. SB 1726
Bar code 545448
CHAMBER ACTI ON

Senat e House

Comm 1/ RCS
03/ 20/ 2007 02: 24 PM

The Conmittee on Conmerce (Celrich) reconmended the follow ng

anendnment :

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:

Section 1. Section 57.105, Florida Statutes, is
reenact ed and anended to read:

57.105 Attorney's fee; sanctions for raising
unsupported clainms or defenses; service of notions; damages
for delay of litigation.--

(1) Upon the court's initiative or notion of any
party, the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal anpbunts by the |osing
party and the losing party's attorney on any claimor defense
at any tinme during a civil proceeding or action in which the
court finds that the losing party or the losing party's
attorney knew or shoul d have known that a claimor defense
when initially presented to the court or at any tine before
trial
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(a) Was not supported by the material facts necessary
to establish the claimor defense; or
(b) Wbuld not be supported by the application of

then-existing law to those material facts.

However, the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the existence of
those material facts. If the court awards attorney's fees to a
cl ai mant pursuant to this subsection, the court shall also
award prejudgnment interest.

(2) Paragraph (1)(b) does not apply if the court
determ nes that the claimor defense was initially presented
to the court as a good faith argunment for the extension
nodi fication, or reversal of existing |law or the establishment
of newlaw, as it applied to the material facts, with a
reasonabl e expectati on of success.

(3) At any time in any civil proceeding or action in
whi ch the nmoving party proves by a preponderance of the
evi dence that any action taken by the opposing party,
including, but not limted to, the filing of any pleading or
part thereof, the assertion of or response to any di scovery
demand, the assertion of any claimor defense, or the response
to any request by any other party, was taken primarily for the
pur pose of unreasonabl e delay, the court shall award danages
to the moving party for its reasonabl e expenses incurred in
obtaining the order, which may include attorney's fees, and
other loss resulting fromthe inproper delay.

(4) A party is entitled to an award of sancti ons under

this section only if a notion is byeaparty—seeking—sanctions

vhader—thi-s—seetton—+ust—be served by a party seeking sanctions
2
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under this section. Such notion shall but—+ay not be filed

with or presented to the court unless, within 21 days after
service of the notion, the chall enged paper, claim defense,
contention, allegation, or denial is not w thdrawn or

appropriately corrected. Any notion filed with the court which

does not comply with this subsection is null and void. This

subsection is substantive and shall not be waived except in

witing. This subsection does not apply to sanctions ordered

upon the court's initiative.

(5) In admnistrative proceedi ngs under chapter 120,
an adm nistrative | aw judge shall award a reasonabl e
attorney's fee and damages to be paid to the prevailing party
in equal anpbunts by the losing party and a |losing party's
attorney or qualified representative in the sane manner and
upon the sanme basis as provided in subsections (1)-(4). Such
award shall be a final order subject to judicial review
pursuant to s. 120.68. If the losing party is an agency as
defined in s. 120.52(1), the award to the prevailing party
shal | be agai nst and paid by the agency. A voluntary disnissa
by a nonprevailing party does not divest the administrative
| aw judge of jurisdiction to make the award described in this
subsecti on.

(6) The provisions of this section are supplenental to
ot her sanctions or remedi es avail abl e under | aw or under court
rul es.

(7) If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
any action to enforce the contract, the court nay al so all ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
with respect to the contract. This subsection applies to any
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contract entered into on or after October 1, 1988.

(8) The provisions of this section create substantive

rights to the award of attorney's fees, and any procedura

provisions are directly related to the definition of those

rights. Any procedural aspects of this provision are intended

to i npl emrent the substantive provisions of the | aw

Section 2. Section 768.79, Florida Statutes, is
reenacted and anended to read:

768.79 O fer of judgnent and demand for judgnent.--

(1) In any civil action for danages filed in the
courts of this state, if a defendant files an offer of
j udgment which is not accepted by the plaintiff within 30
days, the defendant shall be entitled to recover reasonable
costs and attorney's fees incurred by her or himor on the
defendant's behal f pursuant to a policy of liability insurance
or other contract fromthe date of filing of the offer if the
judgrment is one of no liability or the judgment obtained by
the plaintiff is at |east 25 percent |ess than such offer, and
the court shall set off such costs and attorney's fees against
the award. Where such costs and attorney's fees total nore
than the judgment, the court shall enter judgnent for the
def endant agai nst the plaintiff for the anount of the costs
and fees, less the anobunt of the plaintiff's award. |If a
plaintiff files a demand for judgment which is not accepted by
t he defendant within 30 days and the plaintiff recovers a
judgrment in an ampunt at |east 25 percent greater than the
offer, she or he shall be entitled to recover reasonable costs
and attorney's fees incurred fromthe date of the filing of
the demand. |If rejected, neither an offer nor denmand is
admi ssi bl e in subsequent litigation, except for pursuing the
penalties of this section
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(2) The making of an offer of settlement which is not
accepted does not preclude the maki ng of a subsequent offer
An offer nust:

(a) Bein witing and state that it is being made
pursuant to this section

(b) Nane the party making it and the party to whomit
i s being made.

(c) State with particularity the amount offered to
settle a claimfor punitive danmages, if any.

(d) State its total anount.

The offer shall be construed as including all danages which
may be awarded in a final judgment.

(3) A proposal may be made by or to any party or

parties and by or to any conbination of parties properly

identified in the proposal. A joint proposal shall state the

ampbunt _and terns attributable to each party.

(4) Notwithstandi ng subsection (3), when a party is

all eged to be solely vicariously, constructively,

derivatively, or technically |liable, whether by operation of

| aw or by contract, a joint proposal nmade by or served on such

a party need not state the apportionnent or contribution as to

that party. Acceptance by any party shall be w thout prejudice

to rights of contribution or indemity.

(5) 3> The offer shall be served upon the party to
whomit is made, but it shall not be filed unless it is
accepted or unless filing is necessary to enforce the
provi sions of this section.

(B6) 4 An offer shall be accepted by filing a witten
acceptance with the court within 30 days after service. Upon
filing of both the offer and acceptance, the court has ful
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jurisdiction to enforce the settl enent agreenent.

(N5 An offer may be withdrawn in witing which is
served before the date a witten acceptance is filed. Once
wi t hdrawn, an offer is void.

(8) 6> Upon notion made by the offeror within 30 days
after the entry of judgnment or after voluntary or involuntary
di smssal, the court shall determne the foll ow ng:

(a) If a defendant serves an offer which is not
accepted by the plaintiff, and if the judgnent obtained by the
plaintiff is at |east 25 percent |ess than the amount of the
offer, the defendant shall be awarded reasonabl e costs,

i ncluding investigative expenses, and attorney's fees,

cal cul ated in accordance with the guidelines pronul gated by
the Suprenme Court, incurred fromthe date the offer was
served, and the court shall set off such costs in attorney's
fees against the award. Wen such costs and attorney's fees
total nore than the ampbunt of the judgnent, the court shal
enter judgnment for the defendant against the plaintiff for the
amount of the costs and fees, |ess the anobunt of the award to
the plaintiff.

(b) If a plaintiff serves an offer which is not
accepted by the defendant, and if the judgnment obtained by the
plaintiff is at |east 25 percent nore than the amount of the
offer, the plaintiff shall be awarded reasonabl e costs,

i ncludi ng investigative expenses, and attorney's fees,
cal cul ated in accordance with the guidelines pronul gated by
the Suprene Court, incurred fromthe date the offer was

served.

For purposes of the determ nation required by paragraph (a),

the term "judgnent obtai ned" neans the anpunt of the net
6
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j udgrment entered, plus any postoffer collateral source
paynments received or due as of the date of the judgment, plus
any postoffer settlenent amounts by which the verdict was
reduced. For purposes of the deternination required by
paragraph (b), the term "judgnment obtai ned" neans the anopunt
of the net judgnent entered, plus any postoffer settlenent
amounts by which the verdict was reduced.

(9tAH(a) If aparty is entitled to costs and fees
pursuant to the provisions of this section, the court may, in
its discretion, determine that an offer was not made in good
faith. In such case, the court nay disallow an award of costs
and attorney's fees.

(b) When determ ning the reasonabl eness of an award of
attorney's fees pursuant to this section, the court shal
consider, along with all other relevant criteria, the
foll owi ng additional factors:

1. The then apparent nerit or lack of nerit in the

claim

2. The nunber and nature of offers nmade by the
parties.

3. The cl oseness of questions of fact and | aw at
i ssue.

4. \WWhether the person nmeking the offer had
unreasonably refused to furnish informati on necessary to
eval uate the reasonabl eness of such offer

5. \Whether the suit was in the nature of a test case
presenting questions of far-reaching inmportance affecting
nonparties.

6. The anpunt of the additional delay cost and expense
that the person making the offer reasonably woul d be expected
toincur if the litigation shogld be prol onged.
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(10) €8y Evidence of an offer is adm ssible only in
proceedi ngs to enforce an accepted offer or to deternine the
i mposition of sanctions under this section

(11) The provisions of this section create substantive

rights to the award of attorney's fees, and any procedura

provisions are directly related to the definition of those

rights. Any procedural aspects of this provision are intended

to i npl emrent the substantive provisions of the | aw

Section 3. It is the intent of this act and the

Legi slature to accord the utnost conmity and respect to the

constitutional prerogatives of Florida's judiciary, and

nothing in this act should be construed as an effort to

i npi nge_on those prerogatives. To that end, should any court

of conmpetent jurisdiction enter a final judgment concl udi ng or

declaring that a provision of this act inproperly encroaches

upon the authority of the Florida Suprene Court to deternine

the rules of practice and procedure in Florida courts, the

Leqgi sl ature hereby declares its intent that such provision be

construed as a request for a rule change pursuant to section

2, Article V of the State Constitution and not as a nandatory

| egi slative directive.

Section 4. The amendnent to subsection (4) of s.

57.105, Florida Statutes, is renedial in nature and is

intended to apply retroactively.

Section 5. This act shall take effect July 1, 2007,
and the anendnments to s. 768.79, Florida Statutes, made by
this act shall apply only to offers nade on or after that

dat e.
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================ T | TLE A MENDMENT ===============
And the title is amended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to award of attorney's fees;
reenacti ng and amending s. 57.105, F.S.
relating to attorney's fees and sanctions for
rai sing unsupported cl ai ms or defenses;
providing an entitlenent to fees and requiring
conpliance with filing provisions; providing
| egislative intent; reenacting and anendi ng s.
768.79, F.S.; allowing offers to be nade by or
to any party or parties; requiring joint
proposals to state the amount and terns
attributable to each party; providing
exceptions when a party is alleged to be solely
vi cariously, constructively, derivatively, or
technically liable; providing |egislative
intent; providing for specified retroactive
applicability; providing applicability;

providing an effective date.

WHEREAS, the | egislative power of the state is vested
solely in the Legislature of the State of Florida, and the
Legislature is the only branch of governnent constitutionally
aut horized to confer substantive rights, and

WHEREAS, shifting fees to the losing party is in
derogation of the conmon | aw Anerican rule that each party in
a lawsuit pay its own attorneyés fees, and

9:14 AM  03/15/07 s1726d-cml4-t 02




© 00 N O O b~ W N P

W W N N N D N N NN DN DN P P PP, PP PR
b O © 0o N o o A~ W N PP O ©W 0 N o o~ WwWN B+ o

Fl ori da Senate - 2007 COW TTEE ANMENDVENT
Bill No. SB 1726
Bar code 545448

WHEREAS, the award of attorney's fees is a substantive
right that may only be conferred by the Legislature, and

WHEREAS, a substantive right created by the Legislature
may not be abolished by the courts, and

WHEREAS, the Legislature enacted chapter 99-225, Laws
of Florida, which anended both section 57.105, Florida
Statutes, and section 768.79, Florida Statutes, and

WHEREAS, the Legislature provided the standard for the
award of attorney's fees under section 57.105, Florida
Statutes, which provides that attorney's fees shall be awarded
to the prevailing party in a civil proceeding or action in
which the court finds that the losing party or the |osing
party's attorney knew or should have known that a claimor
defense when initially presented to the court or at any tinme
before trial was not supported by the material facts necessary
to establish the claimor defense, or would not be supported
by the application of then-existing law to those nateria
facts, and

WHEREAS, the standard for the award of attorney's fees
under section 57.105, Florida Statutes, is not whether the
claimor defense was "frivolous," and

WHEREAS, the application of a standard other than the
standard adopted by the Legislature for the award of a
substantive right encroaches upon the Legislature's right to
confer substantive rights, and

WHEREAS, it is the intent of the Legislature to
preserve and protect the separation of powers clause in
section 3, Article Il of the State Constitution, NOW
THEREFORE,
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