Fl ori da Senate - 2007 CS for SB 1726

By the Committee on Comerce; and Senator Baker

577-2117-07
1 A Dbill to be entitled
2 An act relating to award of attorney's fees;
3 reenacting and amending s. 57.105, F.S.
4 relating to attorney's fees and sanctions for
5 rai sing unsupported clainms or defenses;
6 providing an entitlenment to fees and requiring
7 conpliance with filing provisions; providing
8 | egislative intent; reenacting and anendi ng s.
9 768.79, F.S.; allowing offers to be nade by or
10 to any party or parties; requiring joint
11 proposals to state the amobunt and terns
12 attributable to each party; providing
13 exceptions when a party is alleged to be solely
14 vi cariously, constructively, derivatively, or
15 technically liable; providing |legislative
16 intent; providing for specified retroactive
17 applicability; providing applicability;
18 provi ding an effective date.
19
20 WHEREAS, the |egislative power of the state is vested
21| solely in the Legislature of the State of Florida, and the
22| Legislature is the only branch of governnment constitutionally
23| authorized to confer substantive rights, and
24 WHEREAS, shifting fees to the losing party is in
25| derogation of the conmon |aw American rule that each party in
26| a lawsuit pay its own attorney's fees, and
27 WHEREAS, the award of attorney's fees is a substantive
28| right that may only be conferred by the Legislature, and
29 WHEREAS, a substantive right created by the Legislature
30| may not be abolished by the courts, and
31
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WHEREAS, the Legislature enacted chapter 99-225, Laws
of Florida, which anended both section 57.105, Florida
Statutes, and section 768.79, Florida Statutes, and

WHEREAS, the Legislature provided the standard for the
award of attorney's fees under section 57.105, Florida
Statutes, which provides that attorney's fees shall be awarded
to the prevailing party in a civil proceeding or action in
which the court finds that the | osing party or the |osing
party's attorney knew or should have known that a claimor
defense when initially presented to the court or at any tine
before trial was not supported by the material facts necessary
to establish the claimor defense, or would not be supported
by the application of then-existing |law to those materia
facts, and

WHEREAS, the standard for the award of attorney's fees
under section 57.105, Florida Statutes, is not whether the
claimor defense was "frivolous," and

WHEREAS, the application of a standard other than the
standard adopted by the Legislature for the award of a
substantive right encroaches upon the Legislature's right to
confer substantive rights, and

WHEREAS, it is the intent of the Legislature to
preserve and protect the separation of powers clause in
section 3, Article Il of the State Constitution, NOW
THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 57.105, Florida Statutes, is

reenacted and anended to read:
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57.105 Attorney's fee; sanctions for raising
unsupported cl ai s or defenses; service of notions; danmages
for delay of litigation.--

(1) Upon the court's initiative or notion of any
party, the court shall award a reasonable attorney's fee to be
paid to the prevailing party in equal amounts by the | osing
party and the |losing party's attorney on any claimor defense
at any tinme during a civil proceeding or action in which the
court finds that the |losing party or the losing party's
attorney knew or should have known that a clai mor defense
when initially presented to the court or at any tine before
trial

(a) Was not supported by the nmaterial facts necessary
to establish the claimor defense; or

(b) Wbuld not be supported by the application of

then-existing law to those material facts.

However, the losing party's attorney is not personally
responsible if he or she has acted in good faith, based on the
representations of his or her client as to the existence of
those material facts. If the court awards attorney's fees to a
cl ai mant pursuant to this subsection, the court shall also
award prejudgnment interest.

(2) Paragraph (1)(b) does not apply if the court
deternmines that the claimor defense was initially presented
to the court as a good faith argunent for the extension,
nodi fication, or reversal of existing |aw or the establishnment
of newlaw, as it applied to the material facts, with a
reasonabl e expectation of success.

(3) At any tinme in any civil proceeding or action in
whi ch the noving party proves by a preponderance of the
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evi dence that any action taken by the opposing party,

i ncluding, but not linmted to, the filing of any pl eading or
part thereof, the assertion of or response to any discovery
demand, the assertion of any claimor defense, or the response
to any request by any other party, was taken primarily for the
pur pose of unreasonable delay, the court shall award danmages
to the nmoving party for its reasonable expenses incurred in
obtai ning the order, which may include attorney's fees, and

other loss resulting fromthe inproper del ay.

(4) A party is entitled to an award of sanctions under
this section only if a motion is by—aparty—seekingsanretions
whrder—this—seetien—rust—be served by a party seeking sanctions
under this section. Such notion shall but—ray not be filed

with or presented to the court unless, within 21 days after

service of the notion, the chall enged paper, claim defense,
contention, allegation, or denial is not wthdrawn or

appropriately corrected. Any notion filed with the court which

does not _conply with this subsection is null and void. This

subsection is substantive and shall not be waived except in

witing. This subsection does not apply to sanctions ordered

upon the court's initiative.

(5) In administrative proceedi ngs under chapter 120,
an adnministrative | aw judge shall award a reasonable
attorney's fee and damages to be paid to the prevailing party
in equal amounts by the losing party and a |losing party's
attorney or qualified representative in the same manner and
upon the sane basis as provided in subsections (1)-(4). Such
award shall be a final order subject to judicial review
pursuant to s. 120.68. If the losing party is an agency as
defined in s. 120.52(1), the award to the prevailing party
shall be against and paid by the agency. A voluntary dism ssa
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by a nonprevailing party does not divest the adm nistrative
| aw judge of jurisdiction to make the award described in this
subsecti on.

(6) The provisions of this section are supplenental to
ot her sanctions or remedi es avail able under |aw or under court
rul es.

(7) If a contract contains a provision allow ng
attorney's fees to a party when he or she is required to take
any action to enforce the contract, the court may also all ow
reasonabl e attorney's fees to the other party when that party
prevails in any action, whether as plaintiff or defendant,
with respect to the contract. This subsection applies to any
contract entered into on or after October 1, 1988.

(8) The provisions of this section create substantive

rights to the award of attorney's fees, and any procedura

provisions are directly related to the definition of those

rights. Any procedural aspects of this provision are intended

to inplenent the substantive provisions of the |aw

Section 2. Section 768.79, Florida Statutes, is
reenacted and anended to read:

768.79 O fer of judgnment and demand for judgnent.--

(1) In any civil action for damages filed in the
courts of this state, if a defendant files an offer of
judgment which is not accepted by the plaintiff within 30
days, the defendant shall be entitled to recover reasonable
costs and attorney's fees incurred by her or himor on the
defendant's behal f pursuant to a policy of liability insurance
or other contract fromthe date of filing of the offer if the
judgment is one of no liability or the judgnment obtained by
the plaintiff is at |east 25 percent |ess than such offer, and
the court shall set off such costs and attorney's fees agai nst
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1| the award. Where such costs and attorney's fees total nore
2| than the judgnment, the court shall enter judgment for the

3| defendant against the plaintiff for the amount of the costs
4| and fees, less the amount of the plaintiff's award. |If a

5| plaintiff files a demand for judgment which is not accepted by
6| the defendant within 30 days and the plaintiff recovers a

7| judgnent in an amount at | east 25 percent greater than the

8| offer, she or he shall be entitled to recover reasonable costs
9| and attorney's fees incurred fromthe date of the filing of
10| the demand. |If rejected, neither an offer nor demand is

11| admi ssible in subsequent litigation, except for pursuing the
12| penalties of this section.

13 (2) The nmaking of an offer of settlenment which is not
14| accepted does not preclude the nmeking of a subsequent offer
15| An offer nust:

16 (a) Be in witing and state that it is being nmade

17| pursuant to this section.

18 (b) Nane the party making it and the party to whomit
19| i s being nade.

20 (c) State with particularity the amunt offered to
21| settle a claimfor punitive damages, if any.

22 (d) State its total anount.

23

24| The offer shall be construed as including all damages which
25| may be awarded in a final judgnent.

26 (3) A proposal may be nmade by or to any party or

27| parties and by or to any conbination of parties properly

28| identified in the proposal. A joint proposal shall state the
29| anmpunt and ternms attributable to each party.

30 (4) Notwithstanding subsection (3), when a party is
31| alleged to be solely vicariously, constructively,
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derivatively, or technically |liable, whether by operation of

law or by contract, a joint proposal nmade by or served on such

a party need not state the apportionnment or contribution as to

that party. Acceptance by any party shall be without prejudice

to rights of contribution or indemity.

(5) €3> The offer shall be served upon the party to

whomit is made, but it shall not be filed unless it is
accepted or unless filing is necessary to enforce the
provi sions of this section.

(6)4 An offer shall be accepted by filing a witten
acceptance with the court within 30 days after service. Upon
filing of both the offer and acceptance, the court has ful
jurisdiction to enforce the settl enent agreenent.

(165> An offer may be withdrawn in witing which is
served before the date a witten acceptance is filed. Once
wi t hdrawn, an offer is void.

(8)€6> Upon nmotion nmade by the offeror within 30 days
after the entry of judgnment or after voluntary or involuntary
di smissal, the court shall deternine the foll ow ng:

(a) If a defendant serves an offer which is not
accepted by the plaintiff, and if the judgnment obtained by the
plaintiff is at |least 25 percent |ess than the amount of the
of fer, the defendant shall be awarded reasonabl e costs,

i ncludi ng i nvestigative expenses, and attorney's fees,
calculated in accordance with the guidelines promul gated by
the Supreme Court, incurred fromthe date the offer was
served, and the court shall set off such costs in attorney's
fees against the award. Wen such costs and attorney's fees
total nore than the amount of the judgnment, the court shal

enter judgrment for the defendant against the plaintiff for the
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1| anobunt of the costs and fees, |ess the ampbunt of the award to
2| the plaintiff.

3 (b) If a plaintiff serves an offer which is not

4| accepted by the defendant, and if the judgnent obtained by the
5| plaintiff is at |east 25 percent nore than the anount of the
6| offer, the plaintiff shall be awarded reasonabl e costs,

7| including investigative expenses, and attorney's fees,

8| calculated in accordance with the guidelines pronul gated by

9| the Supreme Court, incurred fromthe date the offer was

10| served.

11

12| For purposes of the determ nation required by paragraph (a),
13| the term "judgnment obtai ned" nmeans the anpunt of the net

14| judgnment entered, plus any postoffer collateral source

15| paynents received or due as of the date of the judgnent, plus
16| any postoffer settlenment anounts by which the verdict was

17| reduced. For purposes of the deternination required by

18| paragraph (b), the term "judgnment obtained" neans the anount
19| of the net judgnent entered, plus any postoffer settlenent

20| anpunts by which the verdict was reduced.

21 (99€6A(a) |If aparty is entitled to costs and fees

22| pursuant to the provisions of this section, the court may, in
23| its discretion, determ ne that an offer was not made in good
24| faith. In such case, the court may disallow an award of costs
25| and attorney's fees.

26 (b) When determning the reasonabl eness of an award of
27| attorney's fees pursuant to this section, the court shal

28| consider, along with all other relevant criteria, the

29| followi ng additional factors:

30 1. The then apparent nmerit or lack of merit in the

31| claim
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2. The nunber and nature of offers nmade by the
parties.

3. The closeness of questions of fact and | aw at
i ssue.

4. \Wether the person making the offer had
unreasonably refused to furnish information necessary to
eval uate the reasonabl eness of such offer

5. VWhether the suit was in the nature of a test case
presenting questions of far-reaching inportance affecting
nonparti es.

6. The anpunt of the additional delay cost and expense
that the person naking the offer reasonably woul d be expected
to incur if the litigation should be prol onged.

(10)£8> Evidence of an offer is adnm ssible only in
proceedi ngs to enforce an accepted offer or to determine the
i mposition of sanctions under this section.

(11) The provisions of this section create substantive

rights to the award of attorney's fees, and any procedura

provisions are directly related to the definition of those

rights. Any procedural aspects of this provision are intended

to inplenent the substantive provisions of the |aw

Section 3. It is the intent of this act and the

Leqgi sl ature to accord the utnpst comity and respect to the

constitutional prerogatives of Florida's judiciary, and

nothing in this act should be construed as an effort to

i npi nge_on _those prerogatives. To that end, should any court

of conpetent jurisdiction enter a final judgnment concl uding or

declaring that a provision of this act inproperly encroaches

upon the authority of the Florida Suprene Court to deternine

the rules of practice and procedure in Florida courts, the

Leqgi sl ature hereby declares its intent that such provision be
9
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construed as a request for a rule change pursuant to section

2, Article V of the State Constitution and not as a nandatory

|l egislative directive.

Section 4. The anendnent to subsection (4) of s.

57.105, Florida Statutes, is renedial in nature and is

intended to apply retroactively.

Section 5. This act shall take effect July 1, 2007,

and the anmendnments to s. 768.79, Florida Statutes, nade by
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR
2 Senate Bill 1726
3
4| This Committee Substitute (CS) differs fromthe bill as filed
c in the foll ow ng manner:
5 - Reenacts and amends s. 57.105, F.S., to:
1. Require a party who seeks fees to file a notion in
7 order to be entitled to those fees;
8 2. Provi de that a notion not conplying with the
9 provi sions of the statute is null and void
3. Provi de that the amended subsection is substantive
10 and may only be waived in witing; and
11 4 Provi de that the subsection does not apply to
12 sanctions ordered on the court's initiative.
5. Provi de that any procedural provisions are directly
13 related to the definition of those rights, and
1 applies these rights retroactively.
- Amends s. 768.79, F.S., to permt a vicariously,
15 constructively, derivatively, or technically |iable party
to make a joint offer that 1s not apportioned, and that
16 accepting such an offer will not affect the rights of
contribution or indemity. In addition, the CS states
17 that s. 768.79, F.S., creates substantive rights, and any
procedural provisions are directly related to the
18 definition of those rights.
19| - Provides that if a court determines that this act
i nproperly encroaches on the authority of the Florida
20 Supreme Court to determine the rules of practice and
procedure, the Legislature declares its intent that the
21 provi sion be considered a request for a rule change.
22| - Makes the CS effective July 1, 2007, and states that
amendnents made to s. 768.79, F.S., are applicable to
23 of fers nade on or after that date.
24
25
26
27
28
29
30
31
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