Fl ori da Senate - 2007 CS for SB 1844

By the Committee on Regul ated Industries; and Senator Ring

580- 2335- 07

1 A Dbill to be entitled

2 An act relating to condom niuns and

3 cooperatives; anmending s. 718.116, F.S.

4 prohi biting a condoni ni um associ ation from

5 initiating a foreclosure action for assessnents
6 owed earlier than 30 days after the condom ni um
7 associ ation has given the unit owner witten

8 noti ce of the condom ni um association's intent
9 to foreclose its lien to collect the unpaid

10 assessnments secured by the lien; providing

11 procedures for delivery of the witten notice
12 to the unit owner; providing an exception

13 providing that if a unit owner nekes a

14 qual i fying offer, the condom ni um associ ati on
15 nmust suspend its foreclosure action or

16 collection efforts and agree to allow the unit
17 owner to pay all amounts due plus interest

18 within 60 days after receipt of the qualifying
19 offer; defining the term"qualifying offer";
20 provi di ng procedures for acceptance of the
21 qual i fying offer; providing an exception;
22 anending s. 719.108, F.S.; providing that if a
23 unit owner nmakes a qualifying offer, the
24 cooperative associ ation nust suspend its
25 forecl osure action or collection efforts and
26 agree to allow the unit owner to pay al
27 anounts due plus interest within 60 days after
28 recei pt of the qualifying offer; defining the
29 term"qualifying offer"; providing procedures
30 for acceptance of the qualifying offer
31
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1 provi di ng an exception; providing an effective

2 dat e.

3

4| Be It Enacted by the Legislature of the State of Florida:

5

6 Section 1. Subsection (6) of section 718.116, Florida
7| Statutes, is anmended to read:

8 718.116 Assessnents; liability; lien and priority;

9| interest; collection.--

10 (6)(a) The association nmay bring an action in its nanme
11| to foreclose a lien for assessnents in the manner a nortgage
12| of real property is foreclosed and may al so bring an action to
13| recover a noney judgnment for the unpaid assessnments without

14| waiving any claimof lien. The association is entitled to

15| recover its reasonable attorney's fees incurred in either a

16| lien foreclosure action or an action to recover a noney

17| judgment for unpaid assessnents.

18 (b) A foreclosure action may not be initiated earlier
19| than 30 days after the association has given the unit owner
20| witten notice of the association's intent to foreclose its
21| lien to collect the unpaid assessnents secured by the lien.
22| The written notice is a condition precedent to the filing of
23| any foreclosure action.
24 1. The witten notice may be given by hand delivery to
25| the unit owner or sent by electronic transnmission if the unit
26| owner has adgreed to receive the association's notice by an
27| electronic format. If hand delivery is not possible or the
28| owner has not consented to receive the association's notice by
29| electronic format, written notice nust be sent by registered
30| or certified mail and reqular mail to the unit owner at the
31| last address given to the association by the unit owner, if
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the address is within the United States, and to the address of

the property that is subject to the lien

2. If the unit owner has given the association an

alternate address outside the United States, the witten

notice requirenent is satisfied by sending a copy of the

witten notice to the unit owner by regular nmail at the

alternate address and by sending a copy to the property

address by registered or certified mail and reqular mail.

3. If the mailing is conpleted in conpliance with this

subsection, the witten notice is deened to have been given

and is deened to have been received by the unit owner 5 days

after the date of mmiling, hand delivery, or electronic

transm ssion. Notwithstanding this subsection, the notice

requirenents are inapplicable if a unit owner records a notice

of contest of lien or if an action to foreclose a nortgage on
the property is pending before any court. Ne—fereeloesure
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(c) If the unit owner renmmins in possession of the

10| unit after a foreclosure judgnent has been entered, the court,
11| in its discretion, may require the unit owner to pay a
12| reasonable rental for the unit. |If the unit is rented or

13| | eased during the pendency of the foreclosure action, the

14| association is entitled to the appoi ntnent of a receiver to
15| collect the rent. The expenses of the receiver shall be paid
16| by the party that whieh does not prevail in the foreclosure
17| action.

18 (d) The association nmay has—the—pewer—te purchase the
19| condom ni um parcel at the foreclosure sale and te hold, |ease,
20| nortgage, or convey it.

21 (e)l. 1f the unit owner nmekes a qualifying offer at

22| any tinme before the entry of a foreclosure judgnent, the

23| association shall suspend its foreclosure action or collection

24| efforts and agree to allow the unit owner to pay all anpunts

25| due plus interest within 60 days after receipt of the

26| qualifying offer

27 2.  For purposes of this paragraph, the term

28 |"qualifying offer" nmeans a witten offer to pay all anounts

29| secured by the lien of the association plus the rate of

30| interest stated in the governing docunents for delinguent

31| accounts or, if no such rate is stated, 10 percent interest.
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1 3. The unit owner's qualifying offer nmust be in

2| witing. The offer must be included in an aqgreenment prepared
3| by the association's counsel which document nust acknow edge
4| that the anpunts contained therein are secured by the lien of
5| the association. If the unit owner mekes a qualifying offer

6| under this paragraph, the association may not add additiona

7| legal fees within the 60-day period other than a reasonable

8| ampunt to prepare the witten agreement required by this

9| subsecti on.

10 4. The qualifying offer to the association nust be

11| delivered to the attorney of the association by hand delivery
12| or certified or registered mail, and is not deened received by
13| the association until the offer is actually received by the
14| attorney. Notwithstanding this subparagraph, an offer is not
15| considered a qualifying offer if a notice of contest of lien
16| is recorded or if the offer is made nore than 8 nonths after
17| the lien is recorded by the association unless a foreclosure
18| action has already been filed.

19 Section 2. Subsection (5) of section 719.108, Florida
20| Statutes, is anended to read:

21 719.108 Rents and assessnents; liability; lien and

22| priority; interest; collection; cooperative ownership.--

23 (5)(a) Liens for rents and assessnments nmmy be

24| foreclosed by suit brought in the name of the association, in
25| like manner as a foreclosure of a nmortgage on real property.
26| In any foreclosure, the unit owner shall pay a reasonable

27| rental for the cooperative parcel, if so provided in the

28| cooperative docunents, and the plaintiff in the foreclosure is
29| entitled to the appointnment of a receiver to collect the rent.
30| The associ ation has the power, unless prohibited by the

31| cooperative docunents, to bid on the cooperative parcel at the
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forecl osure sale and to acquire and hold, |ease, nortgage, or
convey it. Suit to recover a noney judgnment for unpaid rents
and assessnments may be mmintained without waiving the lien
securing them

(b)1. 1f the unit owner nekes a qualifying offer at

any tine before the entry of a foreclosure judgnent, the

association shall suspend its foreclosure action or collection

efforts and agree to allow the unit owner to pay all anounts

due plus interest within 60 days after receipt of the

qualifying offer.

2.  For purposes of this paragraph, the term

gualifying offer" neans a witten offer to pay all anpunts

secured by the lien of the association, plus the rate of

interest stated in the governing docunments for delinquent

accounts or, if no such rate is stated, 10 percent interest.

3. The unit owner's qualifying offer nmust be in

witing. The offer nust be included in an _agreenent prepared

by the association's counsel which docunent nust acknow edge

that the anpunts contained therein are secured by the |ien of

the association. If the unit owner nmakes a qualifying offer

under this paradgraph, the association may not add additiona

legal fees within the 60-day period other than a reasonable

anmpunt _to prepare the witten agreenent required by this

subsection.

4. The qualifying offer to the association nust be

delivered to the attorney of the association by hand delivery

or certified or registered mail and is not deened received by

the association until the offer is actually received by the

attorney. Notw thstanding this subparagraph, an offer is not

considered a qualifying offer if a notice of contest of lien

is recorded or if the offer is made nore than 8 nonths after
6
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the lien is recorded by the association unless a foreclosure

action has already been filed.

Section 3. This act shall take effect July 1, 2007.

STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED | N
COW TTEE SUBSTI TUTE FOR
Senate Bill 1844

The comrittee substitute (CS) rempves the requirenent that
condom ni um cooperative, and honeowner's associ ati ons mnust
notify the property owner by certified or registered mail when
it files a lien based on the property owner's failure to pay
an assessnment or other fee owed to the association.

The CS al so renpves the provision that would permit property

owners to pay, over a period of 90 days, the attorney fees,
including Interest at the standard interest rate, that are

assessed agai nst the property owner as a result of the

?ssociation's efforts to collect the debt that resulted in the
i en.

The CS anends s. 718.116, F.S., to require a witten notice
before a foreclosure action on a lien nay be initiated b% a
condom ni um associ ation, to specify how the notice nust be
given, to provide for the suspension of the foreclosure action
and collection efforts after a qualified offer is nade by the
unit owner, and to specify the conditions for a qualified

of fer, including the paynment of interest and attorney's fees.

The CS repeals the provisions in s. 718.116, F.S., that

prohi bit condom ni um associ ations to recover attorney's fees
or costs unless a witten notice of the intent to foreclose is
given to the unit owner, that specify how the witten notice
must be made, and that specify the circunstances in which the
written notice is not required.

The bill anends s. 719.108, F.S., to require a witten notice
before a foreclosure action on a lien may be initiated bg a
cooperative association, to specify how the notice nust be
given, to provide for the suspension of the foreclosure action
and collection efforts after a qualified offer is made by the
unit owner, and to specify the conditions for a qualified

of fer, including the paynent of interest and attorney's fees.
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