Fl ori da Senate - 2007 SB 1972

By the Conmittee on Governnental Operations

585- 550- 07
1 A Dbill to be entitled
2 An act relating to the |easing of private
3 property by state agencies; anmending s.
4 255.248, F.S.; defining the term "conpetitive
5 solicitation"; anmending s. 255.249, F.S.
6 renmoving the expiration of provisions requiring
7 that the Departnment of Managenent Services
8 annual ly report to the Governor and the
9 Legi sl ature certain informati on concerning
10 | eases that are due to expire and anmendnents
11 and supplenments to and wai vers of the terms and
12 conditions of |ease agreenents; requiring that
13 t he Departnent of Managenment Services adopt
14 rules for soliciting and accepting conpetitive
15 solicitations for certain | eased space, for
16 exenpting the | ease of care and living space or
17 energency space from conpetitive-solicitation
18 requi renents, and for securing at |east three
19 quotes for a lease that is not required to be
20 conpetitively solicited; renoving the
21 expiration of provisions requiring that
22 speci fied clauses, which my not be anended,
23 suppl enented, or waived, be included in the
24 terms and conditions of a | ease; anmending s.
25 255.25, F.S.; renmoving the expiration of
26 provi sions requiring that the departnent
27 approve the ternms of a | ease by a state agency;
28 requiring an analysis if the departnent
29 approves an anendnent or supplenent to or
30 wai ver of a termor condition of a |ease
31 agreenent; prohibiting a state agency from
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1 entering into certain | eases of space in a

2 privately owned buil di ng except upon

3 advertisenent for and recei pt of conpetitive

4 solicitations; providing exceptions; providing

5 requi renents for the use of invitations to bid,

6 requests for proposals, and invitations to

7 negoti ate; providing criteria for awardi ng

8 contracts; providing criteria for protesting an

9 agency decision or intended decision pertaining

10 to a conmpetitive solicitation for |eased space

11 renmovi ng the expiration of provisions providing

12 l egislative intent with respect to the use of

13 st at e-owned buil dings; requiring that the

14 departnment create a plan for fully using such

15 bui | di ngs before | easing private buil dings;

16 requiring an annual report to the Legislature

17 and the CGovernor; providing an effective date

18

19| Be It Enacted by the Legislature of the State of Florida:
20

21 Section 1. Section 255.248, Florida Statutes, is

22| anended to read:

23 255.248 Definitions; ss. 255.249 and 255.25.--As Fhe
24| feHowing—definitions—shat—apphby—when used in ss. 255.249 and
25| 255.25, the term

26 (1) Fheterm "State-owned office building" nmeans any
27| building title to which is vested in the state and which is
28| used by one or nmore executive agencies predominantly for

29| administrative direction and support functions. This term
30| excl udes:

31
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1 (a) District or area offices established for field
2| operations where | aw enforcenent, mlitary, inspections, road
3| operations, or tourist welcomng functions are perforned.
4 (b) Al educational facilities and institutions under
5| the supervision of the Departnment of Education.
6 (c) Al custodial facilities and institutions used
7| primarily for the care, custody, or treatnment of wards of the
8| state.
9 (d) Buildings or spaces used for |egislative
10| activities.
11 (e) Buildings purchased or constructed from
12| agricultural or citrus trust funds.
13 (2) Fheterm "Privately owned buil di ng" neans shat+
14| mean any buil ding not owned by a governnmental agency.
15 (3) "Conpetitive solicitation" neans an invitation to
16| bid, a request for proposals, or an invitation to negotiate.
17 Section 2. Subsections (3) and (4) of section 255. 249,
18| Florida Statutes, are anended to read:
19 255.249 Departnment of Managenent Services;
20| responsibility; departnent rules.--
21 (3)(a) The departnent shall, to the extent feasible,
22| coordinate the vacation of privately owned | eased space with
23| the expiration of the | ease on that space and, when a lease is
24| terminated before expiration of its base term wll nmake a
25| reasonable effort to place another state agency in the space
26| vacated. Any state agency nay | ease the space in any building
27| that was subject to a | ease term nated by a state agency for a
28| period of tinme equal to the remai nder of the base term wi t hout
29| the requirement of conpetitive bidding.
30 (b) The department shall annually publish a report
31| that lists, by agency, all leases that are due to expire
3
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within 24 nonths. The annual report nust include the follow ng
informati on for each | ease: |ocation; size of |eased space;
current cost per |eased square foot; |ease expiration date;
and a determnination of whether sufficient state-owned office
space will be available at the expiration of the |lease to
house affected enpl oyees. The report must also include a |ist
of amendnments and suppl enents to and wai vers of terns and
conditions in | ease agreenents that have been approved
pursuant to s. 255.25(2)(a) during the previous 12 nonths and
an associ ated conprehensive anal ysis, including financia
i mplications, showi ng that any anendnent, supplenent, or
waiver is in the state's long-term best interest. The
departnent shall furnish this report to the Executive Ofice
of the Governor and the Legislature by Septenber 15 of each
year. Fhis—paragraph—expires—3uby—1—2007

(4) The departnment shall adopt premHgate rules
pursuant to chapter 120 providing:

(a) Methods for acconplishing the duties outlined in
subsection (1).

(b) Procedures for soliciting and accepting

conpetitive solicitations prepesals for | eased space of 5,000

square feet or nore in privately owned buil dings, for

eval uating the proposals received, for exenption from

conpetitive-solicitati on eenpetitivebidding requirements of

any |l ease the purpose of which is the provision of care and

living space for persons or energency space needs as provided
ins. 255.25(10), and for the securing of at |least three
docunent ed quotes for a |lease that is not required to be

conpetitively solicitated bid

4
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(c) A standard nethod for determ ning square footage
or any other neasurenent used as the basis for |ease paynents
or other charges.

(d) Methods of allocating space in both state-owned
of fice buildings and privately owned buil dings | eased by the
state based on use, personnel, and office equipnent.

(e)l. Acceptable terns and conditions for inclusion in
| ease agreenents.

2. Such terms and conditions shall include, at a
m ni mum the follow ng clauses, which nay not be amended,
suppl enent ed, or waived:

a. As provided in s. 255.2502, "The State of Florida's
performance and obligation to pay under this contract is
contingent upon an annual appropriation by the Legislature."

b. "The Lessee shall have the right to termnate,
wi t hout penalty, this lease in the event a State-owned
bui | di ng becones available to the Lessee for occupancy in the
County of ........ , Florida, during the termof said | ease for
the purposes for which this space is being | eased upon giving
6 nmont hs' advance witten notice to the Lessor by Certified

Mai |, Return Receipt Requested."

Fhi-s—subparagraph—expitres—3uby—1—2007—

(f) Maxinmumrental rates, by geographic areas or hy
county, for leasing privately owned space.

(g) A standard nethod for the assessnent of rent to
state agenci es and ot her authorized occupants of state-owned
of fice space, notw thstanding the source of funds.

(h) For full disclosure of the nanmes and the extent of
interest of the owners holding a 4-percent or nore interest in
any privately owned property leased to the state or in the

5
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entity holding title to the property, for exenption from such
di scl osure of any beneficial interest that whieh is
represented by stock in any corporation registered with the
Securities and Exchange Commi ssion or registered pursuant to
chapter 517, which stock is for sale to the general public,
and for exenption from such disclosure of any |easehold
interest in property located outside the territoria
boundari es of the United States.

(i) For full disclosure of the nanmes of all public
of ficials, agents, or enployees holding any interest in any
privately owned property |l eased to the state or in the entity
holding title to the property, and the nature and extent of
their interest, for exenption from such disclosure of any
beneficial interest that whieh is represented by stock in any
corporation registered with the Securities and Exchange
Conmmi ssi on or registered pursuant to chapter 517, which stock
is for sale to the general public, and for exenption from such
di scl osure of any | easehold interest in property |ocated
outside the territorial boundaries of the United States.

(j) A nethod for reporting | eases for nom nal or no
consi derati on.

(k) For a lease of less than 5,000 square feet, a
met hod for certification by the agency head or the agency
head' s designated representative that all criteria for |easing
have been fully conplied with and for the filing of a copy of
such | ease and all supporting docunments with the departnment
for its review and approval as to technical sufficiency.

Section 3. Paragraph (d) of subsection (2), subsection
(3), and paragraph (c) of subsection (4) of section 255.25,

Florida Statutes, are anended to read

6
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255.25 Approval required prior to construction or
| ease of buildings.--

(2)

(d) Notwithstandi ng paragraph (a) and except as
provided in ss. 255.249 and 255.2501, a state agency nmay not
| ease a building or any part thereof unless prior approval of
the lease terms and conditions and of the need therefor is
first obtained fromthe Departnment of Managenent Services. The
departnment may not approve any termor condition in a | ease
agreenent whi ch has been anended, suppl emented, or waived
unl ess a conprehensive anal ysis, including financia
i mplications, denonstrates that such anendnent, supplenment, or
waiver is in the state's |long-term best interest. Any approved
| ease may i nclude an option to purchase or an option to renew
the | ease, or both, upon such terns and conditions as are
established by the departnment subject to final approval by the
head of the Departnment of Managenent Services and the
provi sions of s. 255.2502. Fhis—paragraph—expires—3uy—1—
2007

(3)(a) Except as provided in subsection (10), a re
state agency nmy not shal enter into a | ease as | essee for
the use of 5,000 square feet or nmore of space in a privately
owned buil di ng except upon advertisenent for and receipt of
conpetitive solicitations bids—andawardte—thetowest—and
best—bidder.

l.a. An invitation to bid shall be made avail abl e

sinul taneously to all vendors and nust include a detailed

description of the space sought; the tinme and date for the

receipt of bids and of the public opening; and all contractua

terns_and conditions applicable to the procurenent, including

the criteria to be used in deternining acceptability of the
7
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1| bid. If the agency contenplates renewal of the contract, that
2| fact must be stated in the invitation to bid. The bid nust

3| include the price for each year for which the contract nmay be
4| renewed. Evaluation of bids shall include consideration of the
5| total cost for each year as subnmitted by the vendor. Criteria
6| that were not set forth in the invitation to bid may not be

7| used in deternining acceptability of the bid.

8 b. The contract shall be awarded with reasonabl e

9| pronptness by witten notice to the responsible and responsive
10| vendor that subnmits the | owest responsive bid. This bid nust
11| be determined in witing to nmeet the requirenments and criteria
12| set forth in the invitation to bid.

13 2.a. |If an agency determines in witing that the use
14| of an invitation to bid is not practicable, |eased space shal
15| be procured by conpetitive sealed proposals. A request for

16| proposals shall be nmade available sinultaneously to al

17| vendors and nust include a statenent of the space sought; the
18| tinme and date for the receipt of proposals and of the public
19| opening; and all contractual terns and conditions applicable
20| to the procurenment, including the criteria, which nust
21| include, but need not be limted to, price, to be used in
22| deternmining acceptability of the proposal. The relative
23| inportance of price and other evaluation criteria shall be
24| indicated. If the agency contenplates renewal of the contract,
25| that fact must be stated in the request for proposals. The
26| proposal must include the price for each year for which the
27| contract may be renewed. Evaluation of proposals shall include
28| consideration of the total cost for each year as submtted by
29| the vendor.
30 b. The contract shall be awarded to the responsible
31| and responsive vendor whose proposal is deternined in witing
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1| to be the npst advantageous to the state, taking into
2| consideration the price and the other criteria set forth in
3| the request for proposals. The contract file must contain
4| docunentation supporting the basis on which the award i s nade.
5 3.a. |If the agency determines in witing that the use
6| of an invitation to bid or a request for proposals will not
7| result in the best value to the state, the agency may procure
8| leased space by conpetitive sealed replies. The agency's
9| witten deternination nust specify reasons that explain why
10| negotiation may be necessary in order for the state to achieve
11| the best value and nmust be approved in witing by the agency
12| head or his or her designee prior to the advertisenent of an
13| invitation to negotiate. Cost savings related to the agency
14| procurenment process are not sufficient justification for using
15| an invitation to neqgotiate. An invitation to negotiate shal
16| be made available to all vendors sinultaneously and nust
17| include a statement of the space sought; the time and date for
18| the receipt of replies and of the public opening; and al
19| terms and conditions applicable to the procurenent, including
20| the criteria to be used in deternmining the acceptability of
21| the reply. If the agency contenplates renewal of the contract,
22| that fact must be stated in the invitation to negotiate. The
23| reply nust include the price for each year for which the
24| contract nmay be renewed.
25 b. The agency shall evaluate and rank responsive
26| replies against all evaluation criteria set forth in the
27| invitation to neqgotiate and shall select, based on the
28| ranking, one or nore vendors with which to conmence
29| negotiations. After negotiations are conducted, the agency
30| shall award the contract to the responsible and responsive
31| vendor that the agency determines will provide the best value
9
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to the state. The contract file nmust contain a short, plain

statenent that explains the basis for vendor selection and

sets forth the vendor's deliverables and price pursuant to the

contract, and an expl anation of how these deliverables and

price provide the best value to the state.

(b) The Departnent of Managenent Services shall have
the authority to approve a | ease for 5,000 square feet or nore
of space that covers more than 1 fiscal year, subject to the
provi sions of ss. 216.311, 255.2501, 255.2502, and 255. 2503,
if such lease is, in the judgnment of the departnment, in the
best interests of the state. This paragraph does not apply to
buil dings or facilities of any size | eased for the purpose of
provi ding care and |iving space for persons.

(c)€by The Department of Managenent Services may
approve extensions of an existing | ease of 5,000 square feet
or nore of space if such extensions are determned to be in
the best interests of the state, but in no case shall the
total of such extensions exceed 11 nmonths. |f at the end of
the 11th nmonth an agency still needs that space, it shall be
procured by conpetitive bid in accordance with s.
255.249(4) (b). However, an agency that determines that it is
inits best interest to remain in the space it currently
occupi es nmay negotiate a replacenent |lease with the lessor if
an i ndependent conparative market anal ysis denonstrates that
the rates offered are within market rates for the space and
the cost of the new | ease does not exceed the cost of a
conpar abl e | ease plus docunented nmoving costs. A present-val ue
anal ysis and the consuner price index shall be used in the
calculation of |ease costs. The term of the replacenent |ease

may not exceed the base term of the expiring |ease.

10
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(d)€e> Any person who files an action protesting a
deci sion or intended decision pertaining to a conpetitive

solicitation bid for space to be | eased by the agency pursuant

to s. 120.57(3)(b) shall post with the state agency at the
time of filing the formal witten protest a bond payable to
the agency in an anopunt equal to 1 percent of the estimted
total rental of the basic |ease period or $5,000, whichever is
greater, which bond shall be conditioned upon the paynent of
all costs that whieh nmay be adjudged agai nst himor her in the
admi ni strative hearing in which the action is brought and in
any subsequent appellate court proceeding. If the agency
prevails after conpletion of the administrative hearing
process and any appellate court proceedings, it shall recover
all costs and charges, which shall be included in the fina
order or judgnment, excluding attorney's fees. Upon paynent of
such costs and charges by the person protesting the award, the
bond shall be returned to himor her. |f the person
protesting the award prevails, the bond shall be returned to
that person and he or she shall recover fromthe agency al
costs and charges, which shall be included in the final order
of judgnent, excluding attorney's fees.

(e)td The agency and the | essor, when entering into a
| ease for 5,000 or nore square feet of a privately owned
bui l ding, shall, before the effective date of the | ease, agree
upon and separately state the cost of tenant inprovenents
which may qualify for reinbursenent if the |ease is term nated
before the expiration of its base term The departnent shal
serve as nediator if the agency and the |l essor are unable to
agree. The amount agreed upon and stated shall, if
appropriated, be anortized over the original base termof the
| ease on a straight-1line basis.

11
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(f)€éey The unanortized portion of tenant inprovenents,

if appropriated, shall wH- be paid in equal nonthly
install nents over the remaining termof the l|ease. |f any
portion of the original |eased prem ses is occupied after
term nation but during the original termby a tenant that does
not require material changes to the prem ses, the repaynent of
the cost of tenant inprovements applicable to the occupied but
unchanged portion shall be abated during occupancy. The
portion of the repaynent to be abated shall be based on the
rati o of | eased space to unl eased space.

(4)

(c) Because the state has a substantial financia
i nvestment in state-owned buildings, it is legislative policy
and intent that when state-owned buil dings neet the needs of
state agenci es, agencies nust fully use such buildings before
| easi ng privately owned buil dings. By Septenber 15, 2006, the
Depart ment of Managenent Services shall create a 5-year plan
for inmplementing this policy. The departnment shall update this
pl an annual | y, detailing proposed departnental actions to neet
the plan's goals. The department shall furnish this plan to
the President of the Senate, the Speaker of the House of
Representatives, and the Executive Ofice of the Governor by
Sept enber 15 of each year. Fhis—paragraphexpires—3uby—1—
2007

Section 4. This act shall take effect July 1, 2007.

12
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2 SENATE SUMVARY

3 Defines the term "conpetitive solicitation" for purposes
of the leasing of private property by state agenci es.

4 Renoves the expiration of provisions requiring that the
Department of Management Services annually report to the

5 Governor and Legislature certain information concerning
| eases. Requires that the departnment adopt rules. Renoves

6 the expiration of provisions requiring that specified
cl auses be included in the terns and conditions of a

7 | ease. Renpbves the expiration of provisions requiring
that the departnment approve the ternms of a |ease by a

8 state agency. Prohibits a state agency fromentering into
a | ease of 5,000 square feet or nore of space in a

9 privately owned buil ding except upon advertisement for
and recel pt of conpetitive solicitations. Provides

10 certain exceptions. Provides requirements for the use of
invitations to bid, requests for proposals, and .

11 invitations to negotiate. Provides criteria for awarding
contracts. Provides criteria for protesting an agency

12 deci sion or intended decision pertaining to a conpetitive
solicitation for |eased space. Renoves the expiration of

13 provi sions providing legislative intent with respect to
the use of state-owned buil dings. Requires the departnent

14 to submit an annual report to the Governor and
Legislature. (See bill for details.)

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31
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