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Fl orida Senate - 2007 COW TTEE AMENDMENT
Bill No. SB 2142
Bar code 563686
CHAMBER ACTI ON

Senat e House

Comm WD
04/ 18/ 2007 08: 34 PM

The Conmittee on Governmental Operations (Celrich) recomended

the foll owi ng anendnent:

Senate Anendnent (with title anendnent)

Del ete everything after the enacting cl ause

and insert:
Section 1. (1) LEGQ SLATIVE FI NDI NGS. - -
(a) On July 23, 2004, the United States Congress

declared that "the atrocities unfolding in Darfur, Sudan, are

genoci de. "
(b) On Septenmber 9, 2004, Secretary of State Colin L.

Powel|l told the United States Senate Foreign Rel ations

Committee that "genocide has occurred and may still be

occurring in Darfur" and "the Governnent of Sudan and the

Janj aweed bear responsibility."

(c) On Septenber 21, 2004, addressing the United

Nati ons Ceneral Assenbly, President George W Bush affirnmed

the Secretary of State's finding and stated, "At this hour

the world is witnessing terrible suffering and horrible crines

in the Darfur region of Sudan, crines ny governnent has
1
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concl uded are genoci de."

(d) On Decenber 7, 2004, the United States Congress

noted that the genocidal policy in Darfur has led to reports

of "systenmtic rape of thousands of wonen and girls, the

abduction of wonmen and children, and the destruction of

hundreds of ethnically African villages, including the

poi soning of their wells and the plunder of their crops and

cattl e upon which the people of such villages sustain

t hensel ves. "

(e) Also on Decenber 7, 2004, Congress found that "the

Gover nment _of Sudan has restricted access by humanitari an and

hunan rights workers to the Darfur area through intimdation

by mlitary and security forces, and through bureaucratic and

adm nistrative obstruction, in an attenpt to inflict the npst

devastati ng harm on those individuals displaced fromtheir

vill ages and honmes without any nmeans of sustenance or

shelter."

(f) On Septenber 25, 2006, Congress reaffirned that

t he genocide unfolding in the Darfur region of Sudan is

characterized by acts of terrorismand atrocities directed

agai nst civilians, including mass nurder, rape, and sexua

violence committed by the Janj aweed and associated mlitias

with the conplicity and support of the National Congress

Party-led faction of the Governnent of Sudan."

(g)  On Septenber 26, 2006, the United States House of

Representatives stated that "an estinmated 300,000 to 400, 000

peopl e have been killed by the Governnment of Sudan and its

Janjaweed allies since the crisis began in 2003, npre than

2,000, 000 peopl e have been displaced fromtheir hones, and

nore than 250, 000 people fromDarfur renmnin in refugee canps
in Chad."
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(h) The Darfur crisis represents the first tine the

Uni ted States Governnent has | abel ed ongoing atrocities as

genoci de.

(i) The Federal Governnent has i nposed sanctions

agai nst _the Governnment of Sudan since 1997. These sanctions

are nonitored through the United States Treasury Departnent's

Ofice of Foreign Assets Control (OFAQ.

(j) According to a forner chair of the United States

Securities and Exchange Comm ssion, "the fact that a foreign

conpany is doing material business with a country, governnent,

or entity on OFAC s sanctions list is, in the SEC staff's

view, substantially likely to be significant to a reasonable

i nvestor's decision about whether to invest in that conpany."

(k) Since 1993, the United States Secretary of State

has deternm ned that Sudan is a country whose governnent has

repeatedly provided support for acts of internationa

terrorism and, as a result, the United States has restricted

assi stance, defense exports, defense sales, financia

transactions, and various other transactions with the

Cover nment _of Sudan.

(1) A 2006 report by United States House of

Representatives states that "a conpany's association with

sponsors of terrorismand human rights abuses, no natter how

large or small, can have a materially adverse result on a

public conpany's operations, financial condition, earnings,

and stock prices, all of which can negatively affect the val ue

of an investnent."

(M _In response to the financial risk posed by

investnents in conpani es doing business with a state that

sponsors terrorists, the Securities and Exchange Comm ssion

established its Ofice of Jobal Security Risk to provide for
3
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enhanced di sclosure of material infornmation regarding such

conpani es.

(n) The current Sudan divestnment nobvenment enconpasses

nearly 100 universities, nmunicipalities, states, and private

pensi on pl ans.

(0) Conpani es facing such w despread divestnent

present further material risk to remining investors.

(p) 1t is a fundanental responsibility of the State of

Florida to decide where, how, and by whom financial resources

inits control should be invested, taking into account

nunmer ous pertinent factors.

(g) It is the prerogative and desire of the State of

Florida with respect to investnent resources in its contro

and to the extent reasonable, with due consideration for

return on investnent on behalf of the state and its investnent

beneficiaries, not to participate in an ownership or

capital -providing capacity with entities that provide

significant practical support for genocide, including certain

non-Uni ted States conpani es presently doi ng business in Sudan

Cuba, Venezuela, North Korea, lran, or Syria.

(r) The Legislature finds that this act should remin

in effect only insofar as it continues to be consistent with

and does not unduly interfere with the foreign policy of the

United States as determ ned by the Federal Covernment.

(s) The Legislature finds that mandatory divestnent of

public funds fromcertain conpanies is a neasure that should

be enpl oyed sparingly and judiciously. A Congressional and

Presidential declaration of genocide satisfies this high

t hr eshol d.

(t) The Legislature finds that egreqi ous viol ati ons of

human rights and significant acts detrinental to the existence
4
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and proliferation of basic human liberty have al so occurred

and continue to occur unfettered in Cuba, Venezuela, North

Korea, Iran, and Syria. The Legislature further finds that

such acts also warrant the nandatory divestnent of public

f unds.

(2) DEFINITIONS.--As used in this act, the term

(a) "Active business operations" neans all business

operations that are not inactive business operations.

(b) "Business operations" neans _engaging in_comerce

in any formin Sudan, Cuba, Venezuela, North Korea, lran, or

Syria, including, but not linmted to, acquiring, devel oping,

mai ntai ni ng, owning, selling, possessing, |easing, or

operating equipnment, facilities, personnel, products,

services, personal property, real property, or any other

appar atus _of busi ness or commerce.

(c)  "Conpany" nmeans any sole proprietorship

organi zati on, associ ation, corporation, partnership, joint

venture, linmted partnership, limted liability partnership

limted liability conmpany, or other entity or business

association, including all wholly owned subsidiaries,

mpj ority-owned subsidiaries, parent conpanies, or affiliates

of such entities or business associations, which exists for

t he purpose of making profit.

(d) "Conmplicit" nmeans taking actions during any

precedi ng 20-nont h period which have directly supported or

pronoted the genocidal canpaign in Darfur or any violation of

human rights by a regine in power in Cuba, Venezuela, North

Korea, lran, or Syria, including, but not limted to,

preventing the victimzed popul ati on of any of the governnents

or countries listed in this section fromcommunicating with

each other, encouraging citizens to speak out agai nst an
5
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internationally approved security force, actively working to

deny, cover up, or alter the record on hunman rights abuses, or

other simlar actions.

(e) "Direct holdings" in a conpany neans al

securities of that conpany which are held directly by the

Public Fund or in an account or fund in which the Public Fund

owns all shares or interests.

(f) "CGovernnent of Sudan" neans the government in

Khart oum Sudan, which is led by the National Congress Party,

fornerly known as the National Islamc Front, or any successor

government formed on or after COctober 13, 2006, including the

coalition National Unity Governnent agreed upon in the

Conpr ehensi ve Peace Agreenent for Sudan, and does not include

t he reqgi onal governnent of southern Sudan

(g9) "lnactive business operations" neans the nere

conti nued holding or renewal of rights to property previously

operated for the purpose of generating revenues but not

presently depl oyed for such purpose.

(h) "Indirect holdings" in a conpany neans al

securities of that conpany which are held in an account or

fund, such as a mutual fund, nmnaged by one or npre persons

not enpl oyed by the Public Fund, in which the Public Fund owns

shares or interests together with other investors not subject

to the provisions of this act.

(i) "Marginalized popul ations" include, but are not

limted to, the portion of the population in any country

listed in this section who have been victinized by genocide or

other acts that violate human rights or liberty.

(j) "Mlitary equipnment" nmeans weapons, arns, mlitary

supplies, and equi pnent that readily nmay be used for mlitary

pur poses, including, but not limted to, radar systens,
6
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mlitary-grade transport vehicles, or supplies or services

sold or provided directly or indirectly to any force actively

participating in arned conflict of any Kkind.

(k) "Mneral -extraction activities" include exploring,

extracting, processing, transporting, or wholesale selling or

trading of elenental nminerals or associated netal alloys or

oxi des (ore), including gold, copper, chromum chronite,

dianbnds, iron, iron ore, silver, tungsten, uranium and zinc,

as well as facilitating such activities, including, providing

supplies or services in support of such activities.

(1) "dl-related activities" include, but are not

limted to, owning rights to oil bl ocks; exporting,

extracting, producing, refining, processing, exploring for

transporting, selling, or trading of oil; constructing,

mai ntai ning, or operating a pipeline, refinery, or other

oil-field infrastructure; and facilitating such activities,

i ncl udi ng providing supplies or services in support of such

activities, except that the nere retail sale of gasoline and

rel ated consuner products is not considered oil-related

activities.

(m __ "Power-production activities" nmeans any busi ness

operation that involves a project conmi ssioned by the Nationa

El ectricity Corporation (NEC) of Sudan or other simlar entity

of the Governnent of Sudan, Cuba, Venezuel a, North Korea,

Iran, or Syria whose purpose is to facilitate power generation

and delivery, including, but not limted to, establishing

power -generating plants or hydroelectric dans, selling or

installing conponents for the project, providing service

contracts related to the installation or nmintenance of the

project, as well as facilitating such activities, including

provi di ng supplies or services in support of such activities.
7
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(n)  "Public Fund" nmeans all funds, assets, trustees,

and ot her designates under the State Board of Adnministration.

(0) "Scrutinized conpany" neans _any conpany that neets

any of the following criteria:

1. The conpany has busi ness operations that involve

contracts with or provision of supplies or services to the

Gover nment_of Sudan, Cuba, Venezuela, North Korea, lran, or

Syria, conpanies in which the Governnent of Sudan, Cuba,

Venezuel a, North Korea, lran, or Syria has any direct or

indirect equity share, consortiuns or projects conm ssioned by

t he Governnment of Sudan, Cuba, Venezuela, North Korea, Iran

or Syria or conpanies involved in consortiuns or projects

conmm ssi oned by the Governnment of Sudan, Cuba, Venezuel a,

North Korea, lran, or Syria and:

a. More than 10 percent of the conpany's revenues or

assets linked to Sudan, Cuba, Venezuela, North Korea, lran, or

Syria involve oil-related activities or nineral -extraction

activities; less than 75 percent of the conpany's revenues or

assets linked to such countries involve contracts with or

provision of oil-related or mneral -extracting products or

services to the reqgional governnment of southern Sudan or a

project or consortiumcreated exclusively by that regi ona

governnment; and the conpany has failed to take substantia

action; or

—_—

b. Mre than 10 percent of the conpany's revenues or

assets linked to Sudan invol ve power-production activities;

| ess than 75 percent of the conpany's power-production

activities include projects whose intent is to provide power

or electricity to the narginalized popul ati ons of Sudan; and

the conmpany has failed to take substantial action.

2. The conpany is conplicit in the Darfur genocide, or
8
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any acts occurring in Cuba, Venezuela, North Korea, lran, or

Syria that violate human rights or liberty.

3. The conpany supplies mlitary equiprment within

Sudan, Cuba, Venezuela, North Korea, lran, or Syria, unless it

clearly shows that the military equi pnent cannot be used to

facilitate offensive mlitary actions in any of those nations

or the conpany inplenments rigorous and verifiabl e saf equards

to prevent use of that equipnent by forces actively

participating in arned conflict. Exanples of safequards

i ncl ude post-sale tracking of such equi pnent by the conpany,

certification froma reputable and objective third party that

such equi pnent is not being used by a party participating in

armed conflict in Sudan, Cuba, Venezuela, North Korea, lran

or Syria, or sale of such equipnent solely to the regiona

gover nment _of southern Sudan or any internationally recognized

peacekeepi ng force or hunmmnitarian organi zation

Not wi t hst andi ng the provisions of this act, a

soci al - devel opnent _conpany that is not conplicit in the Darfur

genocide or _any acts occurring in Cuba, Venezuela, North

Korea, lran, or Syria that violate human rights or liberty is

not considered a scrutinized conpany.

(p) _"Soci al -devel oprent_conpany” neans _a conpany whose

pri mary purpose in Sudan, Cuba, Venezuela, North Korea, Ilran

or Syria is to provide hunmnitarian goods or services,

i ncl udi ng nmedi ci ne_ or nedi cal equi pnent; agricultural supplies

or _infrastructure, educational opportunities;

journalismrelated activities; information or infornmation

materials; spiritual-related activities; services of a purely

clerical or reporting nature; food, clothing, or genera

consuner _goods that are unrelated to oil-related activities;
9
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nm neral -extraction activities; or power-production activities.

(g) "Substantial action" nmeans adopting, publicizing,

and i nplenmenting a fornmal plan to cease scrutini zed busi ness

operations within 1 year and to refrain fromany such new

busi ness operations; undertaking significant humanitari an

efforts on behalf of one or nore margi nalized popul ati ons of

Sudan, Cuba, Venezuela, North Korea, lran, or Syria, or

t hrough engagenent wi th the governnent of any of these

nations, materially inproving conditions for a victin zed

popul ati on.
(3) | DENTI FI CATI ON OF COWVPANI ES. - -

(a) Wthin 90 days after the effective date of this

act, the Public Fund shall make its best efforts to identify

all scrutinized conpanies in which the Public Fund has direct

or _indirect holdings or could possibly have such holdings in

the future. Such efforts include:

1. Reviewing and relving, as appropriate in the Public

Fund's judgnent, on publicly available informtion regarding

conpani es _havi ng busi ness operations in Sudan, including

i nformati on provided by nonprofit organizations, research

firms, international organizations, and governnent entities;

2. Contacting asset managers contracted by the Public

Fund whi ch invest in conpani es having busi ness operations in

Sudan; or

3. Contacting other institutional investors that have

di vested fromor engaged with conpani es that have busi ness

operations in Sudan, Cuba, Venezuela, North Korea, lran, or

ria.

(b) By the first neeting of the Public Fund foll ow ng

the 90-day period described in paragraph (a), the Public Fund

shal |l assenble all scrutinized conpanies identified into a
10
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Scrutini zed Conpanies List."

(c) The Public Fund shall update the Scrutinized

Conmpani es List quarterly based on evolving information from

anong ot her sources, those listed in paragraph (a).

(4) REQUI RED ACTIONS. --The Public Fund shall adhere to

the follow ng procedure for conpanies on the Scrutinized

Conpani es List:

(a) Engagenent. - -

1. The Public Fund shall imediately deternm ne the

conpani es on the Scrutinized Conpanies List in which the

Public Fund owns direct or indirect holdings.

2. For each conpany identified in this paragraph which

has only inactive business operations, the Public Fund shal

send a witten notice informng the conpany of this act and

encouraging it to continue to refrain frominitiating active

busi ness operations in Sudan, Cuba, Venezuela, North Korea,

Iran, or Syria until it is able to avoid scrutinized business

operations. The Public Fund shall continue such correspondence

seni annual | y.

3. For each conpany newWy identified under this

par agraph whi ch has active business operations, the Public

Fund shall send a witten notice inform ng the conpany of its

scrutini zed conpany status and that it may becone subject to

di vestment by the Public Fund. The notice nust informthe

company of the opportunity to clarify its Sudan-rel ated

activities and encourage the conpany, within 90 days, to cease

its scrutinized business operations or convert such operations

to inactive business operations in order to avoid qualifying

for divestnent by the Public Fund.

4. If, within 90 days after the Public Fund's first

engagenent with a conpany pursuant to this paragraph, that
11
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conpany ceases scrutini zed busi ness operations, the conpany

shall be renpved fromthe Scrutini zed Conpani es List and the

provi sions of this act shall cease to apply to it unless it

resunmes scrutinized business operations. If, within 90 days

after the Public Fund's first engagenent, the conmpany converts

its scrutinized active business operations to inactive

busi ness operations, the conpany is subject to all provisions

relating thereto.

(b) Divestnent.--

1. If, after 90 days following the Public Fund's first

engagenent with a conpany pursuant to paragraph (a), the

conpany continues to have scrutinized active business

operations, and only while such conpany continues to have

scrutini zed active business operations, the Public Fund shal

sell, redeem divest, or withdraw all publicly traded

securities of the conpany, except as provided in paragraph

d), according to the follow ng schedul e:

a. At least 50 percent of such assets shall be renmoved

fromthe Public Fund's assets under managenent by 9 nonths

after the conpany's npst recent appearance on the Scrutinized

Conpani es List.

b. One hundred percent of such assets shall be renpved

fromthe Public Fund's assets under managenent within 15

nont hs after the conpany's npbst recent appearance on the

Scrutini zed Conpani es List.

2. If a conpany that ceased scrutinized active

busi ness operations foll owi ng engagenent pursuant to paragraph

a) resunes such operations, this paragraph i mediately

applies, and the Public Fund shall send a witten notice to

t he conmpany. The conpany shall also be i mediately

rei ntroduced onto the Scrutini zed Conpani es List.
12
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(c) Prohibition.--The Public Fund may not acquire

securities of conpanies on the Scrutini zed Conpani es Li st

whi ch have active business operations, except as provided in

par agr aph (d).

(d) Exenption.--A conpany that the United States

CGCovernnment _affirmatively declares to be excluded fromits

present _or any future federal sanctions regine relating to

Sudan is not subject to divestnent or the investnent

prohi bition pursuant to paragraphs (b) and (c).

(e) Excluded securities.--Notw thstanding the

provi sions of this act, paragraphs (b) and (c) do not apply to

indirect holdings in actively managed investnent funds.

However, the Public Fund shall submit letters to the managers

of such investnent funds containing conpani es that have

scrutini zed active business operations reguesting that they

consi der _renmovi ng such conpanies fromthe fund or create a

sinmlar actively nmanaged fund havi ng indirect hol di ngs devoid

of such conmpanies. If the manager creates a sinlar fund, the

Public Fund shall replace all applicable investnments with

investnents in the simlar fund in an expedited tinefranme

consi stent with prudent investing standards. For the purposes

of this section, a private equity fund is deened to be an

actively managed i nvestnent fund.

(5) REPORTING - -

(a) The Public Fund shall file a report to the

Covernor, the President of the Senate, the Speaker of the

House of Representatives, and the Attorney General that

i ncludes the Scrutinized Conpanies List within 30 days after

the list is created. This report shall be made available to

the public.
(b) Annually thereafter, the Public Fund shall file a

13
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report, which shall be made available to the public, to the

Covernor, the President of the Senate, the Speaker of the

House of Representatives, and the Attorney General and send a

copy of that report to the United States Presidential Specia

Envoy to Sudan, or an appropriate designee or successor, which

i ncl udes:

1. A summmary of correspondence wi th conpani es engaged

by the Public Fund under subparagraphs (4)(a)2. and 3.

2. Al investnents sold, redeened, divested, or

wi thdrawn in conpliance with paragraph (4)(b);

3. Al prohibited investnents under paragraph (4)(c);

and

4. Any progress nade under paragraph (4)(e).

(6) EXPIRATION.--This act expires upon the occurrence

of any of the foll ow ng:

(a)  The Congress or President of the United States

decl ares that the Darfur genoci de has been halted for at |east

12 nont hs;

—_———————

(b) The United States revokes all sanctions inposed

agai nst _each of the countries or governments listed in this

section;

(c) The Congress or President of the United States

decl ares that each of the countries or governments listed in

this section has honored its commtnments to cease attacks on

civilians, denpbilize and denmilitarize any associ ated

mlitias, grant free and unfettered access for deliveries of

humani t ari an_assi stance, and allow for the safe and voluntary

return of refugees and internally displaced persons; or

(d) The Congress or President of the United States,

t hrough | eqgi sl ati on or executive order, declares that

mandatory di vestnent of the type provided for in this act
14
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interferes with the conduct of United States foreign policy.

(7) OTHER LEGAL OBLI GATIONS.--W<th respect to actions

taken in conpliance with this act, including all good faith

determ nati ons regardi ng conpani es as required by this act,

the Public Fund is exenpt fromany conflicting statutory or

commbn | aw obligations, including any such obligations with

respect to choice of asset nmmnagers, investnent funds, or

investnents for the Public Fund's securities portfolios.
(8) REINVESTMENT | N CERTAI N COVPANI ES HAVI NG
SCRUTI NI ZED ACTI VE BUSI NESS OPERATI ONS. - - Not wi t hst andi ng _any

other provision of this act to the contrary, the Public Fund

may cease divesting fromcertain scrutinized conpanies

pursuant to paragraph (4)(b) or reinvest in certain

scrutini zed conpanies fromwhich it divested pursuant to

paragraph (4)(b) if clear and convincing evidence shows that

the value of all assets under managenent by the Public Fund

becones equal to or less than 99.50 percent, or 50 basis

poi nts, of the hypothetical value of all assets under

managenent by the Public Fund assumi ng no divestnent for any

conpany had occurred under paragraph (4)(b). Cessation of

di vestment, reinvestnent, or any subsequent ongoi ng i nvestnent

authorized by this act is limted to the mnimum steps

necessary to avoid the contingency set forth in this

subsection. For any cessation of divestnent, reinvestnent, or

subsequent ongoi ng i nvest nent _aut horized by this act, the

Public Fund shall provide a witten report to the Governor

the President of the Senate, the Speaker of the House of

Representatives, and the Attorney General in advance of

initial reinvestnment, updated sem annually thereafter as

applicable, setting forth the reasons and justification,

supported by clear and convincing evidence, for its decisions
15
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to cease divestnent, reinvest, or remnin invested in conpanies

havi ng scrutinized active business operations. This act does

not apply to reinvestnent in conpanies on the grounds that

t hey have ceased to have scrutinized active business

operations.
(9) ENFORCEMENT.--The Attorney Ceneral shall enforce

the provisions of this act and may bring any necessary actions

in court through any | awful designee.

Section 2. |f any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

the act which can be given effect without the invalid

provi sion or application, and to this end the provisions of

this act are severable.

Section 3. This act shall take effect upon becom ng a

| aw.

—=====—========== T | T L E AMENDMENT ===============
And the title is anended as foll ows:

Del ete everything before the enacting cl ause

and insert:
A bill to be entitled

An act relating to econonic sanctions rel ated
to Sudan, Cuba, Venezuela, North Korea, Iran
or Syria; providing |legislative findings;
providing definitions; requiring the State
Board of Administration to identify al
conpani es doing certain types of business in or
with specified nations or governnents in which
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public noneys are invested; requiring the board
to create and maintain a Scrutinized Conmpany
Li st which nanes all such conpanies; requiring
the board to periodically contact al
scrutini zed conpani es and encourage themto
refrain fromengaging in certain types of
business in or with Sudan, Cuba, Venezuel a,
North Korea, lran, or Syria; requiring the
board to inform scrutinized conpanies of their
status as a scrutinized conmpany and to ask for
clarification as to the nature of each
conpany's business activities; providing that a
conpany nmay be renoved fromthe |ist under
certain conditions; providing for
reintroducti on of a conpany onto the |ist;
requiring the board to divest of all publicly
traded securities of a scrutinized conpany
under certain conditions; providing exceptions
to the divestment requirenment; prohibiting the
board from acquiring securities of scrutinized
conpani es that have active business operations;
provi di ng exceptions to the investnent
prohi bition; providing an additional exception
fromthe divestment requirenent and the
i nvest nent prohibition to certain indirect
hol dings in actively managed i nvestment funds;
requiring the board to request that the
managers of such investnent funds consider
renovi ng scrutinized conpanies fromthe fund or
create a simlar fund that excludes such

conpani es; requiring the board to file a report
17
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to the Governor, the Legislature, and Attorney
CGeneral within a specified period after
creation of the Scrutinized Conpany List;
requiring the annual filing of an updated
report; requiring that all such reports be made
available to the public; requiring that the
report include certain information; providing
for the expiration of the act; exenpting the
board fromcertain statutory or common | aw
obligations; authorizing the board to cease
di vesting or to reinvest in certain scrutinized
conpanies if the value for all assets under
managenent by the board becones equal to or
| ess than a specified anpbunt; requiring the
board to file a witten report to the Governor
the Legi slature, and Attorney General before
such reinvestment; requiring that the report
contain certain information; requiring
sem annual updates to such reports when
applicable; requiring the Attorney Ceneral to
enforce the divestnent requirenents and
i nvest ment prohibitions; authorizing the
Attorney General to bring enforcenent actions
in court through any | awful designee; providing

for severability; providing an effective date.
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