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33- 1260A- 07
1 A Dbill to be entitled
2 An act relating to firearns; anmending s.
3 775.087, F.S.; providing for the
4 reclassification of a felony if a person
5 carries, displays, uses, or threatens to use a
6 sem automatic firearmand its detachable
7 hi gh- capacity magazi ne or a machi ne gun during
8 the comni ssion of the felony; providing for a
9 m ni rum mandatory sentence of 3 years if a
10 fel on possesses amunition during conmm ssion of
11 certain enunerated of fenses; anending s.
12 790.15, F.S.; increasing the severity of the
13 penalty froma nmi sdenmeanor of the first degree
14 to a felony of the third degree inposed agai nst
15 a person who knowi ngly discharges a firearmin
16 any public place, on the right-of-way of any
17 paved public highway or street, or over any
18 occupi ed prem ses; providing an effective date
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. Section 775.087, Florida Statutes, is
23| anended to read:
24 775.087 Possession or use of weapon or amrunition
25| aggravated battery; felony reclassification; nmininum
26| sentence. --
27 (1) Unless otherw se provided by | aw, whenever a
28| person is charged with a felony, except a felony in which the
29| use of a weapon or firearmis an essential elenment, and during
30| the commi ssion of the sueh felony the defendant carries,
31| displays, uses, threatens to use, or attenpts to use any
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weapon or firearm or during the conm ssion of the sueh fel ony
the defendant conmits an aggravated battery, the felony for
whi ch the person is charged shall be reclassified as foll ows:
(a) In the case of a felony of the first degree, to a
life felony.
(b) In the case of a felony of the second degree, to a
felony of the first degree.
(c) In the case of a felony of the third degree, to a

felony of the second degree.

For purposes of sentencing under chapter 921 and deternmnining
incentive gain-tine eligibility under chapter 944, a felony
of fense that whieh is reclassified under this section is
ranked one | evel above the ranking under s. 921.0022 or s.
921. 0023 of the felony offense comr tted.

(2) Unless otherwi se provided by law, if a person is

charged with a felony, regardl ess of whether the use of a

weapon is an elenent of the felony, and during the course of

committing the felony the person carries, displays, uses,

threatens to use, or attenpts to use a sem autonmatic firearm

as defined in subsection (4) and its high-capacity, detachabl e

box magazine or _a nmachine gun as defined in s. 790.001, the

felony for which the person is charged shall be reclassified

as follows:

(a) In the case of a felony of the first degree, to a

life felony.

(b) In the case of a felony of the second degree, to a

felony of the first degree.

(c) Inthe case of a felony of the third degree, to a

felony of the second degree.
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For purposes of sentencing under chapter 921 and determ ni ng

incentive gain-tine eligibility under chapter 944, a felony

offense that is reclassified under this section is ranked one
| evel above the ranking under s. 921.0022 or_s. 921.0023 of

the felony offense conmitted.

(3)E2(a)l. Any person who is convicted of a felony or

an attenpt to comrit a felony, regardl ess of whether the use
of a weapon is an elenment of the felony, and the conviction
was for:

Mur der ;

S

Sexual battery;

Robbery;

o O

Bur gl ary;

@

Arson;

—h

Aggr avat ed assaul t;

Aggr avated battery;

= (]

Ki dnappi ng;

Escape;

j. Arcraft piracy;

k. Aggravated child abuse;

I . Aggravated abuse of an elderly person or disabled
adul t;

m  Unlawful throw ng, placing, or discharging of a
destructive device or bonb;

n. Carj acking;

0. Home-invasi on robbery;

p. Aggravated stalking;

g. Trafficking in cannabis, trafficking in cocaine,
capital inportation of cocaine, trafficking in illegal drugs,
capital inportation of illegal drugs, trafficking in
phencyclidi ne, capital inportation of phencyclidine,
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trafficking in methaqual one, capital inportation of

nmet haqual one, trafficking in anphetam ne, capital inmportation
of anphetam ne, trafficking in flunitrazepam trafficking in
gama- hydr oxybutyric acid (GHB), trafficking in

1, 4-Butanediol, trafficking in Phenethylam nes, or other
violation of s. 893.135(1); or

r. Possession of a firearmor ammunition by a felon

and during the comm ssion of the offense, such person actually
possessed a "firearni or "destructive device" as those terns
are defined in s. 790.001, shall be sentenced to a m ni num
termof inprisonnent of 10 years, except that a person who is
convicted for aggravated assault, possession of a firearm or
ammunition by a felon, or burglary of a conveyance shall be
sentenced to a mninmumterm of inprisonnent of 3 years if such
person possessed a "firearm' or "destructive device" during
the conmi ssion of the offense.

2.  Any person who is convicted of a felony or an
attenpt to commit a felony listed in sub-subparagraphs
(a)l.a.-q., regardl ess of whether the use of a weapon is an
el enment of the felony, and during the course of the comni ssion
of the felony such person discharged a "firearm' or
"destructive device" as defined in s. 790.001 shall be
sentenced to a mnimumterm of inprisonnent of 20 years.

3. Any person who is convicted of a felony or an
attenpt to commit a felony listed in sub-subparagraphs
(a)l.a.-qgq., regardl ess of whether the use of a weapon is an
el enment of the felony, and during the course of the comni ssion
of the felony such person discharged a "firearm' or
"destructive device" as defined in s. 790.001 and, as the
result of the discharge, death or great bodily harm was
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inflicted upon any person, the convicted person shall be
sentenced to a mninmumterm of inprisonnent of not | ess than
25 years and not more than a termof inprisonnent of life in
pri son.

(b) Subparagraph (a)l., subparagraph (a)2., or
subpar agraph (a)3. does not prevent a court frominposing a
| onger sentence of incarceration as authorized by lawin
addition to the m ni num mandatory sentence, or frominposing a
sentence of death pursuant to other applicable |aw
Subpar agraph (a)1., subparagraph (a)2., or subparagraph (a)3.
does not authorize a court to inpose a | esser sentence than

ot herwi se required by | aw

Notwi t hstandi ng s. 948.01, adjudication of guilt or inposition
of sentence may shal- not be suspended, deferred, or wthheld,
and the defendant is not eligible for statutory gain-tine
under s. 944.275 or any form of discretionary early rel ease,
ot her than pardon or executive clenency, or conditiona
medi cal rel ease under s. 947.149, prior to serving the m ni num
sent ence.

(c) If the mninmmmandatory ternms of inprisonnent
i mposed pursuant to this section exceed the maxi mum sent ences
authorized by s. 775.082, s. 775.084, or the Crimna
Puni shment Code under chapter 921, then the mandatory mi ni mum
sentence must be inposed. If the mandatory minimumterns of
i mpri sonment under pursuanrt—te this section are less than the
sentences that could be inposed as authorized by s. 775.082,
S. 775.084, or the Crimnal Punishment Code under chapter 921
then the sentence inposed by the court nust include the
mandatory mini mum term of inprisonnent as required in this
section.
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1 (d) It is the intent of the Legislature that offenders
2| who actually possess, carry, display, use, threaten to use, or
3| attenpt to use firearns or destructive devices be punished to
4| the fullest extent of the law, and the mninumternms of

5| inprisonnment inposed under pursuanrt—te this subsection shal

6| be inposed for each qualifying felony count for which the

7| person is convicted. The court shall inpose any term of

8| inprisonment provided for in this subsection consecutively to
9| any other term of inprisonnment inposed for any other felony
10| offense.

11 (4)€33(a)l. Any person who is convicted of a felony or
12| an attenpt to comit a felony, regardl ess of whether the use
13| of a firearmis an elenment of the felony, and the conviction
14| was for:

15 a Mur der

16 b Sexual battery;

17 c Robbery;

18 d Bur gl ary;

19 e Arson;

20 f Aggr avat ed assaul t;

21 g. Aggravated battery;

22 h Ki dnappi ng;

23 i. Escape;

24 j. Sale, manufacture, delivery, or intent to sell

25| manufacture, or deliver any controlled substance;

26 k. Aircraft piracy;

27 I . Aggravated child abuse;

28 m  Aggravated abuse of an elderly person or disabled
29| adul t;

30 n. Unlawful throw ng, placing, or discharging of a

31| destructive device or bonb;
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0. Carj acking;

p. Home-invasion robbery;

g. Aggravated stalking; or

r. Trafficking in cannabis, trafficking in cocaine,
capital inportation of cocaine, trafficking in illegal drugs,
capital inportation of illegal drugs, trafficking in

phencyclidi ne, capital inportation of phencyclidine,
trafficking in methaqual one, capital inportation of

nmet haqual one, trafficking in anphetam ne, capital inportation
of anphetam ne, trafficking in flunitrazepam trafficking in
gama- hydr oxybutyric acid (GHB), trafficking in

1, 4-Butanediol, trafficking in Phenethylam nes, or other

violation of s. 893.135(1);

and during the comm ssion of the offense, such person
possessed a sem automatic firearmand its high-capacity
det achabl e box magazi ne or a machine gun as defined in s.
790. 001, shall be sentenced to a mnimumterm of inprisonnent
of 15 years.

2.  Any person who is convicted of a felony or an
attenpt to conmit a felony listed in subparagraph (a)l.
regardl ess of whether the use of a weapon is an el enent of the
felony, and during the course of the conm ssion of the felony
such person di scharged a sem automatic firearmand its
hi gh- capacity box magazi ne or a "machine gun" as defined in s.
790. 001 shall be sentenced to a mininmmterm of inprisonnment
of 20 years.

3. Any person who is convicted of a felony or an
attenpt to conmit a felony listed in subparagraph (a)l.
regardl ess of whether the use of a weapon is an el enent of the
felony, and during the course of the conm ssion of the felony
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such person di scharged a sem automatic firearmand its
hi gh- capacity box magazi ne or a "machine gun" as defined in s.
790. 001 and, as the result of the discharge, death or great
bodily harmwas inflicted upon any person, the convicted
person shall be sentenced to a mininmmterm of inprisonnent of
not | ess than 25 years and not nmore than a term of
i mpri sonment of life in prison.

(b) Subparagraph (a)l., subparagraph (a)2., or
subpar agraph (a)3. does not prevent a court frominposing a
| onger sentence of incarceration as authorized by lawin
addition to the m ni num mandatory sentence, or frominposing a
sentence of death pursuant to other applicable |aw
Subpar agraph (a)1., subparagraph (a)2., or subparagraph (a)3.
does not authorize a court to inpose a | esser sentence than

ot herwi se required by | aw

Notwi t hstandi ng s. 948.01, adjudication of guilt or inposition
of sentence shall not be suspended, deferred, or wthheld, and
the defendant is not eligible for statutory gain-tinme under s.
944.275 or any form of discretionary early rel ease, other than
pardon or executive clenmency, or conditional medical release
under s. 947.149, prior to serving the m ni mum sentence.

(c) If the mninmmmandatory ternms of inprisonnent
i mposed pursuant to this section exceed the maxi mum sent ences
authorized by s. 775.082, s. 775.084, or the Crimna
Puni shment Code under chapter 921, then the mandatory mi ni mum
sentence must be inposed. If the mandatory minimumterns of
i mpri sonment pursuant to this section are | ess than the
sentences that could be inposed as authorized by s. 775.082,
S. 775.084, or the Crimnal Punishment Code under chapter 921
then the sentence inposed by the court nust include the
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mandatory mini mum term of inprisonnent as required in this
secti on.

(d) It is the intent of the Legislature that offenders
who possess, carry, display, use, threaten to use, or attenpt
to use a semiautomatic firearmand its high-capacity
det achabl e box magazi ne or a machine gun as defined in s.

790. 001 be punished to the fullest extent of the |aw, and the
mnimumterns of inprisonnment inposed under pursuanrt—te this
subsection shall be inposed for each qualifying felony count
for which the person is convicted. The court shall inpose any
term of inprisonnent provided for in this subsection
consecutively to any other term of inprisonnent inposed for
any ot her felony offense.

(e) As used in this subsection, the term

1. "High-capacity detachabl e box nmagazi ne" neans any
det achabl e box magazine, for use in a sem automatic firearm
which is capable of being |loaded with nore than 20 centerfire
cartridges.

2. "Sem automatic firearnt' neans a firearmwhich is
capable of firing a series of rounds by separate successive
depressions of the trigger and which uses the energy of
di scharge to performa portion of the operating cycle.

(5) 4 For purposes of inposition of mnimum mandatory
sentenci ng provisions of this section, with respect to a
firearm the term "possession” is defined as carrying it on
t he person. Possession may al so be proven by denpnstrating
that the defendant had the firearmw thin inmedi ate physica
reach with ready access with the intent to use the firearm
during the conmm ssion of the offense, if proven beyond a

reasonabl e doubt .
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1 (6)€65r In every case in which a | aw enforcenent agency
2| based a crimnal charge on facts denonstrating that the

3| defendant met the criteria in subparagraph(3)(a)l. 2rart-,

4| subparagraph(3) (a)2. 2a)y2-, or subparagraph(3)(a)3.

5 [£2a)3— or subparagraph(4)(a)l. £33¥fart-, subparagraph
6((4)(a)2. £33{a)y2—, or subparagraph(4)(a)3. 33a)y3— and in

7| which the defendant did not receive the mandatory penalty, the
8| state attorney nust place in the court file a nenorandum

9| explaining why the m ni num mandatory penalty was not inposed.
10 (6) This section does not apply to | aw enforcenent

11| officers or to United States military personnel who are

12| performing their Iawful duties or who are traveling to or from
13| their places of enploynment or assignnent to performtheir

14| [awful duties.

15 Section 2. Subsection (1) of section 790.15, Florida
16| Statutes, is anended to read:

17 790.15 Discharging firearmin public.--

18 (1) Except as provided in subsection (2) or subsection
19| (3), any person who knowi ngly discharges a firearmin any
20| public place or on the right-of-way of any paved public road,
21| highway, or street or whosoever know ngly discharges any
22| firearmover the right-of-way of any paved public road,
23| highway, or street or over any occupied prem ses conmits a
24| felony is—guitty—of—amsdereanor of the third #H+rst degree,
25| punishable as provided in s. 775.082, e+ s. 775.083,_ or s.
26| 775.084. This section does not apply to a person lawfully
27| defending life or property or performng official duties
28| requiring the discharge of a firearmor to a person
29| discharging a firearmon public roads or properties expressly
30| approved for hunting by the Fish and Wl dlife Conservation
31| Commi ssion or Division of Forestry.
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1 Section 3. This act shall take effect October 1, 2007.

2

3 R S I R R S I R I

4 SENATE SUMVARY

5 Recl assifies a felony if a person carries, displays,
uses, or threatens to use a sem automatic firearmand its

6 det achabl e hi gh-capacity magazi ne or a machi ne gun during
the comm ssion of the felony. Provides for a m ni mum

7 mandat ory sentence of 3 years if a felon possesses
anmuni ti on during comm ssion of certain enunerated

8 of fenses. Increases the severity of the penalty froma
nm sdenmeanor of the first degree to a felon¥ of the third

9 degree if a person knowi ngly discharges a firearmin any
ﬁublic pl ace, on the right-of-way of any paved public

10 i ghway or street, or over any occupi ed prenises.

11

12
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20
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22
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25
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