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By Senator W/ son

33-370-07

1 A Dbill to be entitled

2 An act relating to the offense of driving under
3 the influence; anending s. 316.193, F.S.

4 | owering the bl ood-al cohol Ievel required from
5 0.08 to 0.04 for an individual to be guilty of
6 the offense; anending s. 316.1934, F.S.

7 conform ng provisions relating to presunptions;
8 anmendi ng s. 322.2615, F.S.; conforning

9 provisions relating to the suspension of a

10 driver's license; amending s. 322.64, F.S.

11 conform ng provisions relating to conmercia

12 driver's licenses; anending s. 322.291, F.S.

13 conform ng provisions relating to required

14 driver inprovenent schools or DU prograns;

15 anending s. 327.35, F.S.; lowering the

16 bl ood- al cohol level required for an individua
17 to be guilty of boating under the influence, to
18 conformto the levels for driving under the

19 i nfluence; reenacting s. 316.1932(1)(f), F.S.
20 relating to tests for al cohol, chenica
21 substances, or controlled substances, to
22 i ncorporate the anendnents nmade to s. 316. 193
23 F.S., in a reference thereto; reenacting s.
24 316.1933(2)(a), F.S., relating to blood tests
25 for inmpairnment in cases of death or serious
26 bodily injury, to incorporate the amendnents
27 made to s. 316.193, F.S., in a reference
28 thereto; providing an effective date.
29
30| Be It Enacted by the Legislature of the State of Florida:
31
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1 Section 1. Subsections (1) and (9) of section 316.193,
2| Florida Statutes, are anended to read

3 316.193 Driving under the influence; penalties.--

4 (1) A person is guilty of the offense of driving under
5| the influence and is subject to punishnent as provided in

6| subsection (2) if the person is driving or in actual physica
7| control of a vehicle within this state and:

8 (a) The person is under the influence of alcoholic

9| beverages, any chemi cal substance set forth in s. 877.111, or
10| any substance controll ed under chapter 893, when affected to
11| the extent that the person's normal faculties are inpaired;

12 (b) The person has a bl ood-al cohol |evel of 0.04 668
13| or nore grans of alcohol per 100 milliliters of blood; or

14 (c) The person has a breath-al cohol |evel of 0.04 668
15| or nore grans of alcohol per 210 liters of breath.

16 (9) A person who is arrested for a violation of this
17| section may not be rel eased from custody:

18 (a) Until the person is no |onger under the influence
19| of al coholic beverages, any chem cal substance set forth in s.
20| 877.111, or any substance controll ed under chapter 893 and

21| affected to the extent that his or her normal faculties are
22| inpaired;

23 (b) Until the person's bl ood-al cohol Ievel or

24| breath-al cohol level is less than 0.04 6-65; or

25 (c) Until 8 hours have elapsed fromthe tine the

26| person was arrested.

27 Section 2. Subsection (2) of section 316.1934, Florida
28| Statutes, is anended to read:

29 316.1934 Presunption of inpairment; testing nethods.--
30 (2) At the trial of any civil or crimnal action or

31| proceeding arising out of acts alleged to have been comritted
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by any person while driving, or in actual physical control of,
a vehicle while under the influence of al coholic beverages or
control | ed substances, when affected to the extent that the
person's nornmal faculties were inpaired or to the extent that
he or she was deprived of full possession of his or her nornal
faculties, the results of any test adninistered in accordance
with s. 316.1932 or s. 316.1933 and this section are

adnmi ssible into evidence when ot herwi se admi ssible, and the
anount of alcohol in the person's blood or breath at the tine
al l eged, as shown by chenical analysis of the person's bl ood,
or by chenical or physical test of the person's breath, gives
rise to the follow ng presunptions:

(a) If there was at that tine a bl ood-al cohol |evel or
br eat h-al cohol |evel of 60856+ |less than 0.04, it is presuned
that the person was not under the influence of alcoholic
beverages to the extent that his or her normal faculties were
i mpai red.

b—+H—there—was—at—that—tire—ableodalecohol—tevel—or
breath—aleohel—tevel—+n—exeess—of—0-05—but—tess—than—0-08—

(b)éey If there was at that tinme a bl ood-al cohol I|eve
or breath-al cohol |evel of 0.04 668 or higher, that fact is

prim facie evidence that the person was under the influence
of alcoholic beverages to the extent that his or her nornal
faculties were inpaired. Moreover, such person who has a

3
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1| bl ood-al cohol |evel or breath-al cohol |evel of 0.04 668 or
2| higher is guilty of driving, or being in actual physica

3| control of, a motor vehicle, with an unl awful bl ood-al coho

4| level or breath-al cohol |evel.

5

6| The presunptions provided in this subsection do not limt the
7| introduction of any other conpetent evidence bearing upon the
8| question of whether the person was under the influence of

9| alcoholic beverages to the extent that his or her nornal

10| faculties were inpaired.

11 Section 3. Section 322.2615, Florida Statutes, is

12| amended to read:

13 322. 2615 Suspension of license; right to review --
14 (1)(a) A law enforcement officer or correctiona

15| officer shall, on behalf of the departnent, suspend the

16| driving privilege of a person who is driving or in actua

17| physical control of a nmotor vehicle and who has an unl awfu
18| bl ood-al cohol |evel or breath-al cohol |evel of 0.04 668 or
19| higher, or of a person who has refused to submit to a urine
20| test or a test of his or her breath-al cohol or bl ood-al coho
21| level. The officer shall take the person's driver's license
22| and issue the person a 10-day tenporary pernit if the person
23| is otherwise eligible for the driving privilege and shal
24| issue the person a notice of suspension. If a blood test has
25| been admi ni stered, the officer or the agency enploying the
26| officer shall transmit such results to the departnent within 5
27| days after receipt of the results. If the departnment then
28| deternines that the person had a bl ood-al cohol [evel or
29| breath-al cohol |evel of 0.04 6688 or higher, the departnent
30| shall suspend the person's driver's |license pursuant to
31| subsection (3).
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(b) The suspension under paragraph (a) shall be
pursuant to, and the notice of suspension shall informthe
driver of, the follow ng:

l.a. The driver refused to subnit to a |awful breath,
bl ood, or urine test and his or her driving privilege is
suspended for a period of 1 year for a first refusal or for a
period of 18 nonths if his or her driving privilege has been
previ ously suspended as a result of a refusal to submit to
such a test; or

b. The driver was driving or in actual physica
control of a notor vehicle and had an unl awful bl ood-al coho
| evel or breath-al cohol |evel of 0.04 888 or higher and his
or her driving privilege is suspended for a period of 6 nonths
for a first offense or for a period of 1 year if his or her
driving privilege has been previously suspended under this
section.

2. The suspension period shall conmence on the date of
i ssuance of the notice of suspension.

3. The driver may request a formal or informal review
of the suspension by the departnment within 10 days after the
date of issuance of the notice of suspension.

4. The tenporary permt issued at the tinme of
suspensi on expires at nidnight of the 10th day followi ng the
date of issuance of the notice of suspension.

5. The driver may submit to the department any
materials relevant to the suspension.

(2) Except as provided in paragraph (1)(a), the | aw
enforcenent officer shall forward to the departnent, within 5
days after issuing the notice of suspension, the driver's
license; an affidavit stating the officer's grounds for belief
that the person was driving or in actual physical control of a

5
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not or vehicle while under the influence of al coholic beverages
or chem cal or controlled substances; the results of any
breath or blood test or an affidavit stating that a breath,

bl ood, or urine test was requested by a | aw enforcenent

of ficer or correctional officer and that the person refused to
submit; the officer's description of the person's field
sobriety test, if any; the notice of suspension; and a copy of
the crash report, if any. The failure of the officer to submt
materials within the 5-day period specified in this subsection
and in subsection (1) does not affect the departnent's ability
to consider any evidence subnmitted at or prior to the hearing.
The officer may also subnmit a copy of a videotape of the field
sobriety test or the attenpt to administer such test.
Materials subnmitted to the departnment by a | aw enforcenent
agency or correctional agency shall be considered

sel f-authenticating and shall be in the record for
consideration by the hearing officer. Notw thstanding s.
316.066(4), the crash report shall be considered by the
heari ng of ficer.

(3) If the departnent deternmines that the |icense
shoul d be suspended pursuant to this section and if the notice
of suspension has not already been served upon the person by a
| aw enforcenent officer or correctional officer as provided in
subsection (1), the departnment shall issue a notice of
suspensi on and, unless the notice is nmailed pursuant to s.
322.251, a tenporary permt that expires 10 days after the
date of issuance if the driver is otherw se eligible.

(4) |If the person whose |license was suspended requests
an informal review pursuant to subparagraph (1)(b)3., the
departnment shall conduct the informal review by a hearing
of ficer enployed by the departnent. Such informal review

6
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heari ng shall consist solely of an exanination by the
departnment of the materials submitted by a | aw enforcenent
of ficer or correctional officer and by the person whose
Iicense was suspended, and the presence of an officer or
Wi tness is not required.

(5) After conpletion of the informal review, notice of
the departnent's decision sustaining, anending, or
i nvalidating the suspension of the driver's |license of the
person whose |icense was suspended must be provided to such
person. Such notice nmust be mailed to the person at the |ast
known address shown on the departnment's records, or to the
address provided in the | aw enforcenment officer's report if
such address differs fromthe address of record, within 21
days after the expiration of the tenporary permt issued
pursuant to subsection (1) or subsection (3).

(6)(a) |If the person whose |icense was suspended
requests a formal review, the departnent nust schedule a
hearing to be held within 30 days after such request is
recei ved by the departnment and nmust notify the person of the
date, tinme, and place of the hearing.

(b) Such formal review hearing shall be held before a
hearing of ficer enployed by the departnent, and the hearing
of ficer shall be authorized to adm nister oaths, exam ne
Wi t nesses and take testinony, receive rel evant evidence, issue
subpoenas for the officers and witnesses identified in
docunents in subsection (2), regulate the course and conduct
of the hearing, question w tnesses, and nmake a ruling on the
suspensi on. The party requesting the presence of a wtness
shall be responsible for the payment of any wi tness fees and
for notifying in witing the state attorney's office in the
appropriate circuit of the issuance of the subpoena. If the

7
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person who requests a formal review hearing fails to appear
and the hearing officer finds such failure to be w thout just
cause, the right to a formal hearing is waived and the
suspensi on shall be sustained.

(c) A party may seek enforcenent of a subpoena under
paragraph (b) by filing a petition for enforcenent in the
circuit court of the judicial circuit in which the person
failing to conply with the subpoena resides. A failure to
conply with an order of the court shall result in a finding of
contenpt of court. However, a person is not in contenpt while
a subpoena i s being chall enged.

(d) The departnment nust, within 7 working days after a
formal review hearing, send notice to the person of the
hearing officer's decision as to whether sufficient cause
exi sts to sustain, anend, or invalidate the suspension.

(7) In a formal review hearing under subsection (6) or
an informal review hearing under subsection (4), the hearing
of ficer shall determ ne by a preponderance of the evidence
whet her sufficient cause exists to sustain, anend, or
i nvalidate the suspension. The scope of the review shall be
limted to the follow ng issues:

(a) If the license was suspended for driving with an
unl awf ul bl ood-al cohol | evel or breath-al cohol |evel of 0.04
608 or higher:

1. Wether the | aw enforcenment officer had probable
cause to believe that the person whose |icense was suspended
was driving or in actual physical control of a notor vehicle
in this state while under the influence of al coholic beverages

or chem cal or controlled substances.
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2. \Whiether the person whose |icense was suspended had
an unl awful bl ood-al cohol |evel or breath-al cohol |evel of
0.04 6068 or higher as provided in s. 316.193.

(b) If the license was suspended for refusal to submt
to a breath, blood, or urine test:

1. Wether the | aw enforcenment officer had probable
cause to believe that the person whose |icense was suspended
was driving or in actual physical control of a notor vehicle
in this state while under the influence of alcoholic beverages
or chemical or controlled substances.

2. \Whether the person whose |license was suspended
refused to submit to any such test after being requested to do
so by a | aw enforcenent officer or correctional officer

3. Whether the person whose |icense was suspended was
told that if he or she refused to submit to such test his or
her privilege to operate a notor vehicle would be suspended
for a period of 1 year or, in the case of a second or
subsequent refusal, for a period of 18 nonths.

(8) Based on the determnation of the hearing officer
pursuant to subsection (7) for both informal hearings under
subsection (4) and formal hearings under subsection (6), the
depart ment shall

(a) Sustain the suspension of the person's driving
privilege for a period of 1 year for a first refusal, or for a
period of 18 nonths if the driving privilege of such person
has been previously suspended as a result of a refusal to
submit to such tests, if the person refused to subnmt to a
| awful breath, blood, or urine test. The suspension period
commences on the date of issuance of the notice of suspension.

(b) Sustain the suspension of the person's driving
privilege for a period of 6 nonths for a bl ood-al cohol |eve

9
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or breath-al cohol |evel of 0.04 668 or higher, or for a
period of 1 year if the driving privilege of such person has
been previously suspended under this section as a result of
driving with an unl awful al cohol |evel. The suspension period
commences on the date of issuance of the notice of suspension.

(9) A request for a formal review hearing or an
i nformal review hearing shall not stay the suspension of the
person's driver's license. If the departnent fails to schedule
the formal review hearing to be held within 30 days after
recei pt of the request therefor, the departnment shal
invalidate the suspension. If the scheduled hearing is
continued at the departnment's initiative, the departnment shal
i ssue a tenmporary driving permt that shall be valid until the
hearing is conducted if the person is otherwi se eligible for
the driving privilege. Such permit may not be issued to a
person who sought and obtained a continuance of the hearing.
The permt issued under this subsection shall authorize
driving for business or enploynent use only.

(10) A person whose driver's license is suspended
under subsection (1) or subsection (3) may apply for issuance
of a license for business or enploynment purposes only if the
person is otherwise eligible for the driving privilege
pursuant to s. 322.271

(a) If the suspension of the driver's |icense of the
person for failure to submt to a breath, urine, or blood test
is sustained, the person is not eligible to receive a |license
for business or enploynent purposes only, pursuant to s.
322.271, until 90 days have el apsed after the expiration of
the last tenporary pernmt issued. If the driver is not issued
a 10-day permt pursuant to this section or s. 322.64 because
he or she is ineligible for the permt and the suspension for

10
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failure to subnmit to a breath, urine, or blood test is not

i nvalidated by the department, the driver is not eligible to
recei ve a business or enploynent |icense pursuant to s.
322.271 until 90 days have el apsed fromthe date of the
suspensi on.

(b) If the suspension of the driver's |icense of the
person relating to unlawful bl ood-al cohol [evel or
breat h-al cohol |evel of 0.04 888 or higher is sustained, the
person is not eligible to receive a |icense for business or
enpl oynment purposes only pursuant to s. 322.271 until 30 days
have el apsed after the expiration of the last tenporary permt
i ssued. If the driver is not issued a 10-day permnit pursuant
to this section or s. 322.64 because he or she is ineligible
for the permit and the suspension relating to unlawful
bl ood- al cohol |evel or breath-al cohol |evel of 0.04 668 or
hi gher is not invalidated by the departnent, the driver is not
eligible to receive a business or enploynent |icense pursuant
to s. 322.271 until 30 days have el apsed fromthe date of the
suspensi on.

(11) The formal review hearing nay be conducted upon a
review of the reports of a | aw enforcenent officer or a
correctional officer, including docunments relating to the
admini stration of a breath test or blood test or the refusal
to take either test or the refusal to take a urine test.
However, as provided in subsection (6), the driver may
subpoena the officer or any person who adni ni stered or
anal yzed a breath or blood test.

(12) The formal review hearing and the informal review
hearing are exenpt fromthe provisions of chapter 120. The
departnment may adopt rules for the conduct of reviews under
this section.

11
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(13) A person may appeal any decision of the
department sustaining a suspension of his or her driver's
license by a petition for wit of certiorari to the circuit
court in the county wherein such person resides or wherein a
formal or informal review was conducted pursuant to s. 322.31
However, an appeal shall not stay the suspension. A law
enforcenent agency mmy appeal any decision of the departnent
i nvalidating a suspension by a petition for wit of certiorari
to the circuit court in the county wherein a formal or
i nformal review was conducted. This subsection shall not be
construed to provide for a de novo appeal

(14) (a) The decision of the departnment under this
section or any circuit court review thereof may not be
considered in any trial for a violation of s. 316.193, and a
written statenment subnmitted by a person in his or her request
for departnental review under this section may not be adnitted
into evidence against himor her in any such trial

(b) The disposition of any related crimna
proceedi ngs does not affect a suspension for refusal to submt
to a blood, breath, or urine test inposed under this section.

(15) If the department suspends a person's |license
under s. 322.2616, it may not al so suspend the person's
license under this section for the sanme episode that was the
basis for the suspension under s. 322.2616.

(16) The departnent shall invalidate a suspension for
driving with an unl awful bl ood-al cohol |evel or breath-al coho
| evel inposed under this section if the suspended person is
found not guilty at trial of an underlying violation of s.
316. 193.

Section 4. Subsection (1) of section 322.64, Florida
Statutes, is amended to read:

12
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322.64 Holder of comrercial driver's license; driving
wi t h unl awf ul bl ood-al cohol level; refusal to subnmit to
breath, urine, or blood test.--

(1)(a) A law enforcement officer or correctiona
of ficer shall, on behalf of the departnment, disqualify from
operating any comrerci al notor vehicle a person who while
operating or in actual physical control of a conmercial notor
vehicle is arrested for a violation of s. 316.193, relating to
unl awf ul bl ood- al cohol |evel or breath-al cohol level, or a
person who has refused to subnmt to a breath, urine, or blood
test authorized by s. 322.63 arising out of the operation or
actual physical control of a comrercial nmotor vehicle. Upon
di squalification of the person, the officer shall take the
person's driver's license and issue the person a 10-day
tenmporary permit for the operation of nonconmmercial vehicles
only if the person is otherwise eligible for the driving
privilege and shall issue the person a notice of
disqualification. |If the person has been given a bl ood,
breath, or urine test, the results of which are not avail able
to the officer at the tinme of the arrest, the agency enpl oyi ng
the officer shall transmt such results to the departnment
within 5 days after receipt of the results. |f the departnent
then determ nes that the person was arrested for a violation
of s. 316.193 and that the person had a bl ood-al cohol |evel or
breat h-al cohol |evel of 0.04 888 or higher, the departnent
shall disqualify the person fromoperating a commercial notor
vehicl e pursuant to subsection (3).

(b) The disqualification under paragraph (a) shall be
pursuant to, and the notice of disqualification shall inform

the driver of, the foll ow ng:

13
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1 l.a. The driver refused to subnit to a |awful breath,
2| blood, or urine test and he or she is disqualified from

3| operating a commercial notor vehicle for a period of 1 year

4| for a first refusal, or permanently, if he or she has

5| previously been disqualified as a result of a refusal to

6| submit to such a test; or

7 b. The driver violated s. 316.193 by driving with an
8| unl awful bl ood-al cohol |evel and he or she is disqualified

9| fromoperating a conmercial motor vehicle for a period of 6
10| months for a first offense or for a period of 1 year if he or
11| she has previously been disqualified, or his or her driving
12| privilege has been previously suspended, for a violation of s.
13| 316.193.

14 2. The disqualification period for operating

15| commercial vehicles shall conmmence on the date of arrest or
16| i ssuance of notice of disqualification, whichever is later

17 3. The driver may request a formal or informal review
18| of the disqualification by the departnment within 10 days after
19| the date of arrest or issuance of notice of disqualification
20| whichever is later.
21 4. The tenporary permt issued at the tine of arrest
22| or disqualification will expire at mdnight of the 10th day
23| following the date of disqualification.
24 5. The driver may submit to the department any
25| materials relevant to the arrest.
26 Section 5. Section 322.291, Florida Statutes, is
27| anmended to read:
28 322.291 Driver inprovenment schools or DU prograns;
29| required in certain suspension and revocation cases. --Except
30| as provided in s. 322.03(2), any person
31 (1) Wiose driving privilege has been revoked:

14
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(a) Upon conviction for:

1. Driving, or being in actual physical control of,
any vehicle while under the influence of al coholic beverages,
any chenical substance set forth in s. 877.111, or any
substance controlled under chapter 893, in violation of s.
316. 193;

2. Driving with an unlawful bl ood- or breath-al coho
| evel ;

3. Manslaughter resulting fromthe operation of a
not or vehi cl e;

4. Failure to stop and render aid as required under
the laws of this state in the event of a notor vehicle crash
resulting in the death or personal injury of another

5. Reckless driving; or

(b) As an habitual offender

(c) Upon direction of the court, if the court feels
that the seriousness of the offense and the circunstances
surroundi ng the conviction warrant the revocation of the
licensee's driving privilege; or

(2) Wose license was suspended under the point
system was suspended for driving with an unlawfu
bl ood- al cohol 1evel of 0.10 percent or higher before January
1, 1994, was suspended for driving with an unlawfu
bl ood- al cohol |evel of 0.08 percent or higher after Decenber

31, 1993, but before July 1, 2007, was suspended for a

violation of s. 316.193(1), or was suspended for refusing to
submit to a |awful breath, blood, or urine test as provided in

s. 322.2615

shall, before the driving privilege may be reinstated, present
to the departnment proof of enrollnent in a departnent-approved
15
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advanced driver inprovenment course operating pursuant to s.
318. 1451 or a substance abuse educati on course conducted by a
DU program licensed pursuant to s. 322.292, which shal

i nclude a psychosoci al evaluation and treatnment, if referred.
If the person fails to conplete such course or eval uation
within 90 days after reinstatenent, or subsequently fails to
conplete treatnment, if referred, the DU programshall notify
the departnent of the failure. Upon receipt of the notice, the
departnment shall cancel the offender's driving privilege,
notwi t hstandi ng the expiration of the suspension or revocation
of the driving privilege. The departnent may tenporarily
reinstate the driving privilege upon verification fromthe DU
program that the offender has conpleted the education course
and eval uation requirenent and has reentered and is currently
participating in treatnment. |f the DU programnotifies the
departnment of the second failure to conplete treatnent, the
departnment shall reinstate the driving privilege only after
notice of conpletion of treatment fromthe DU program

Section 6. Subsections (1) and (8) of section 327. 35,
Florida Statutes, are anended to read

327.35 Boating under the influence; penalties;
"designated drivers".--

(1) A personis guilty of the offense of boating under
the influence and is subject to punishment as provided in
subsection (2) if the person is operating a vessel within this
state and:

(a) The person is under the influence of alcoholic
beverages, any chem cal substance set forth in s. 877.111, or
any substance controll ed under chapter 893, when affected to

the extent that the person's nornmal faculties are inpaired;

16
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(b) The person has a bl ood-al cohol |evel of 0.04 668
or nore grans of alcohol per 100 milliliters of blood; or

(c) The person has a breath-al cohol |evel of 0.04 668
or nore grans of alcohol per 210 liters of breath.

(8) A person who is arrested for a violation of this
section my not be released from custody:

(a) Until the person is no |onger under the influence
of al coholic beverages, any chem cal substance set forth in s.
877.111, or any substance controlled under chapter 893 and
affected to the extent that his or her normal faculties are
i mpai red;

(b) Until the person's bl ood-al cohol Ievel or
breat h-al cohol level is |ess than 0.04 8-85; or

(c) Until 8 hours have elapsed fromthe tine the
person was arrested.

Section 7. For the purpose of incorporating the
anmendnents nade by this act to section 316.193, Florida
Statutes, in a reference thereto, paragraph (f) of subsection
(1) of section 316.1932, Florida Statutes, is reenacted to
read:

316.1932 Tests for al cohol, chemnical substances, or
control |l ed substances; inplied consent; refusal.--

(1)

(f)1. The tests determ ning the weight of alcohol in
the defendant's bl ood or breath shall be adninistered at the
request of a |aw enforcenment officer substantially in
accordance with rules of the Departnment of Law Enforcenent.
Such rul es nust specify precisely the test or tests that are
approved by the Departnent of Law Enforcenment for reliability
of result and ease of adm nistration, and must provide an
approved nethod of administration which nmust be followed in

17
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all such tests given under this section. However, the failure
of a law enforcenent officer to request the withdrawal of

bl ood does not affect the adm ssibility of a test of blood

wi t hdrawn for nedi cal purposes.

2.a. Only a physician, certified paranedic, registered
nurse, |licensed practical nurse, other personnel authorized by
a hospital to draw blood, or duly licensed clinical |aboratory
di rector, supervisor, technologist, or technician, acting at
the request of a |law enforcenment officer, may withdraw bl ood
for the purpose of determining its alcoholic content or the
presence of chenical substances or controlled substances
therein. However, the failure of a | aw enforcenent officer to
request the w thdrawal of bl ood does not affect the
admi ssibility of a test of blood withdrawn for nedica
pur poses.

b. Notwithstanding any provision of |aw pertaining to
the confidentiality of hospital records or other nedica
records, if a health care provider, who is providing nedica
care in a health care facility to a person injured in a notor
vehicle crash, becones aware, as a result of any bl ood test
performed in the course of that nedical treatnment, that the
person's bl ood-al cohol |evel neets or exceeds the
bl ood- al cohol |evel specified in s. 316.193(1)(b), the health
care provider may notify any |aw enforcement officer or |aw
enforcenent agency. Any such notice nmust be given within a
reasonable tine after the health care provider receives the
test result. Any such notice shall be used only for the
pur pose of providing the | aw enforcenent officer with
reasonabl e cause to request the withdrawal of a bl ood sanple

pursuant to this section.

18
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c. The notice shall consist only of the nane of the
person being treated, the nane of the person who drew the
bl ood, the bl ood-al cohol Ievel indicated by the test, and the
date and tinme of the adnministration of the test.

d. Nothing contained in s. 395.3025(4), s. 456.057, or
any applicable practice act affects the authority to provide
notice under this section, and the health care provider is not
considered to have breached any duty owed to the person under
s. 395.3025(4), s. 456.057, or any applicable practice act by
provi ding notice or failing to provide notice. It shall not be
a breach of any ethical, noral, or legal duty for a health
care provider to provide notice or fail to provide notice.

e. Acivil, crimnal, or adninistrative action may not
be brought agai nst any person or health care provider
participating in good faith in the provision of notice or
failure to provide notice as provided in this section. Any
person or health care provider participating in the provision
of notice or failure to provide notice as provided in this
section shall be inmune fromany civil or crinminal liability
and from any professional disciplinary action with respect to
the provision of notice or failure to provide notice under
this section. Any such participant has the sane imunity with
respect to participating in any judicial proceedings resulting
fromthe notice or failure to provide notice.

3. The person tested may, at his or her own expense,
have a physician, registered nurse, other personnel authorized
by a hospital to draw blood, or duly licensed clinica
| aboratory director, supervisor, technologist, or technician,
or other person of his or her own choosing adm ni ster an
i ndependent test in addition to the test adm nistered at the
direction of the | aw enforcenent officer for the purpose of

19
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determi ning the amount of alcohol in the person's blood or
breath or the presence of chem cal substances or controlled
substances at the tine alleged, as shown by chenical analysis
of his or her blood or urine, or by chem cal or physical test
of his or her breath. The failure or inability to obtain an

i ndependent test by a person does not preclude the

admi ssibility in evidence of the test taken at the direction
of the | aw enforcenment officer. The |aw enforcenment officer
shall not interfere with the person's opportunity to obtain
the i ndependent test and shall provide the person with tinely
t el ephone access to secure the test, but the burden is on the
person to arrange and secure the test at the person's own
expense.

4. Upon the request of the person tested, ful
i nformati on concerning the results of the test taken at the
direction of the | aw enforcenent officer shall be made
available to the person or his or her attorney. Ful
information is |linmted to the foll ow ng:

a. The type of test administered and the procedures
fol | owed.

b. The tine of the collection of the blood or breath
sanpl e anal yzed.

c. The nunerical results of the test indicating the
al cohol content of the blood and breath.

d. The type and status of any pernit issued by the
Department of Law Enforcenment which was held by the person who
performed the test.

e. |If the test was adm ni stered by nmeans of a breath
testing instrunent, the date of performance of the npbst recent

required inspection of such instrunent.

20
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Ful | information does not include nanuals, schematics, or
software of the instrunment used to test the person or any
other material that is not in the actual possession of the
state. Additionally, full information does not include
information in the possession of the manufacturer of the test
i nstrument.

5. A hospital, clinical |aboratory, medical clinic, or
simlar nedical institution or physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
authorized by a hospital to draw bl ood, or duly licensed
clinical l|aboratory director, supervisor, technol ogist, or
techni cian, or other person assisting a |law enforcenent
of ficer does not incur any civil or crimnal liability as a
result of the withdrawal or analysis of a blood or urine
speci men, or the chenical or physical test of a person's
breath pursuant to accepted nedi cal standards when requested
by a | aw enforcenent officer, regardl ess of whether or not the
subj ect resisted adm nistration of the test.

Section 8. For the purpose of incorporating the
anmendnents nade by this act to section 316.193, Florida
Statutes, in a reference thereto, paragraph (a) of subsection
(2) of section 316.1933, Florida Statutes, is reenacted to
read:

316.1933 Blood test for inpairment or intoxication in
cases of death or serious bodily injury; right to use
reasonabl e force. --

(2)(a) Only a physician, certified paranedic,
regi stered nurse, licensed practical nurse, other personne
authorized by a hospital to draw bl ood, or duly licensed
clinical l|aboratory director, supervisor, technol ogist, or
technician, acting at the request of a | aw enforcenent

21
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1| officer, may withdraw bl ood for the purpose of deternining the
2| alcoholic content thereof or the presence of chenica

3| substances or controlled substances therein. However, the

4| failure of a |aw enforcenent officer to request the wi thdrawa
5| of blood shall not affect the adm ssibility of a test of bl ood
6| withdrawn for medical purposes.

7 1. Notwithstanding any provision of |aw pertaining to
8| the confidentiality of hospital records or other nedica

9| records, if a health care provider, who is providing nedica
10| care in a health care facility to a person injured in a notor
11| vehicle crash, beconmes aware, as a result of any bl ood test

12| performed in the course of that nedical treatnment, that the
13| person's bl ood-al cohol |evel neets or exceeds the

14| bl ood- al cohol level specified in s. 316.193(1)(b), the health
15| care provider may notify any | aw enforcenent officer or |aw
16| enforcenent agency. Any such notice nust be given within a

17| reasonable tine after the health care provider receives the
18| test result. Any such notice shall be used only for the

19| purpose of providing the | aw enforcenent officer with

20| reasonabl e cause to request the w thdrawal of a bl ood sanple
21| pursuant to this section.

22 2. The notice shall consist only of the nane of the
23| person being treated, the nane of the person who drew the

24| bl ood, the bl ood-al cohol level indicated by the test, and the
25| date and tine of the admi nistration of the test.

26 3. Nothing contained in s. 395.3025(4), s. 456.057, or
27| any applicable practice act affects the authority to provide
28| notice under this section, and the health care provider is not
29| considered to have breached any duty owed to the person under
30| s. 395.3025(4), s. 456.057, or any applicable practice act by
31| providing notice or failing to provide notice. It shall not be
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1| a breach of any ethical, nmoral, or legal duty for a health
2| care provider to provide notice or fail to provide notice.
3 4. Acivil, crimnal, or administrative action my not
4| be brought against any person or health care provider
5| participating in good faith in the provision of notice or
6| failure to provide notice as provided in this section. Any
7| person or health care provider participating in the provision
8| of notice or failure to provide notice as provided in this
9| section shall be imune fromany civil or crinminal liability
10| and from any professional disciplinary action with respect to
11| the provision of notice or failure to provide notice under
12| this section. Any such participant has the sane immunity with
13| respect to participating in any judicial proceedings resulting
14| fromthe notice or failure to provide notice.
15 Section 9. This act shall take effect July 1, 2007
16
17 Kk ok ko ko ok ko ko ko ko kR ko kK ko kR kK kR kK kK Kk
18 SENATE SUMVARY
19 Lowers the bl ood-al cohol |evel fromO0.08 to 0.04 for an
i ndi vidual to be guilty of driving under the influence.
20 Confornms rel ated provisions. Conforms provisions rel ated
01 to boating under the influence to conform
22
23
24
25
26
27
28
29
30
31
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