Fl ori da Senate - 2007 SB 2740

By Senator Argenzi ano

3-1716-07

1 A Dbill to be entitled

2 An act relating to the death penalty; providing
3 a short title; anending s. 27.51, F.S.

4 prohi biting certain public defenders from

5 representing a defendant sentenced to death on
6 di rect appeal; requiring the public defender to
7 notify the Supreme Court concerning such

8 appeal s; requiring the court to appoint a

9 public defender from another circuit for direct
10 appeal s; reenacting s. 27.702(1), F.S.

11 relating to the duties of the capita

12 col |l ateral regional counsel; reenacting s.

13 27.703, F.S., relating to conflict of interest
14 and substitute counsel; reenacting s.

15 27.709(2), F.S., relating to duties of the

16 Commi ssi on on Capital Cases; reenacting s.

17 27.710, F.S., relating to a registry of

18 attorneys applying to represent persons in

19 postconviction capital collateral proceedings;
20 reenacting s. 27.711(3) and (13), F.S.
21 relating to fees of attorneys appointed as
22 counsel in postconviction capital collatera
23 proceedi ngs; anmending s. 27.7081, F.S.
24 relating to capital postconviction public
25 records production; revising a threshold date
26 to conform anmending s. 119.011, F.S.
27 redefining the term"active" for purposes of a
28 public-records exenption for crimna
29 i nvestigations; reenacting s. 922.095, F.S.
30 relating to grounds for a death warrant and
31 limtations of actions; reenacting s. 922.108
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1 F.S., relating to sentencing orders in capita

2 cases; reenacting s. 924.055, F.S., relating to

3 postconviction review in capital cases;

4 anmendi ng ss. 924.056 and 924. 057, F.S.

5 revising a threshold date to conform revising

6 criteria for determining a full pleading of a

7 capital postconviction action; anmendi ng ss.

8 924. 058 and 924.059, F.S.; revising a threshold

9 date to conform deleting a provision relating

10 to the revision of certain capita

11 postconviction relief procedures by the Suprene

12 Court; reenacting s. 924.395, F.S., relating to

13 sanctions; providing for the repeal of certain

14 rul es of criminal procedure; providing for

15 severability; providing a contingent effective

16 dat e.

17

18 VWHEREAS, it is in the best interest of the

19| administration of justice that a sentence of death ordered by
20| a court of this state be carried out in a manner that is fair

21| just, and humane and that conforns to constitutiona

22| requirenents, and

23 WHEREAS, in order for capital punishnent to be fair

24| just, and humane for both the famlies of victins and for

25| offenders, there must be a pronpt and efficient admnistration
26| of justice followi ng any sentence of death ordered by the

27| courts of this state, and

28 WHEREAS, in order to ensure the fair, just, and humane
29| administration of capital punishnment, it is necessary for the
30| Legislature to conprehensively address both the nmethod by

31| which an execution is carried out and the processes by which
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an of fender sentenced to death may pursue postconviction and
collateral review of the judgnent and the sentence of death,
and

WHEREAS, the Death Penalty Reform Act of 2000, chapter
2000-3, Laws of Florida, was designed to acconplish these
obj ectives and was passed by the Legislature and approved by
the Governor of Florida in January of 2000, and

WHEREAS, the Death Penalty Reform Act of 2000, chapter
2000-3, Laws of Florida, was declared unconstitutional by the
Fl ori da Suprene Court 3 nonths after becoming a lawin Allen
v. Butterworth, 756 So.2d 52 Fla. 2000, as being an
encroachnment on the court's "exclusive power to 'adopt rules
for the practice and procedure in all courts,'" and

VWHEREAS, the Constitution of the State of Florida has
been amended to authorize the Legislature to adopt, reject, or
amend court rules of crimnal procedure and rules of procedure
gover ni ng postconviction proceedi ngs which are proposed by the
judicial conference, and

WHEREAS, many provisions of the Death Penalty Reform
Act of 2000 which were held unconstitutional may now be
reenacted, while other provisions can be nodified, and new
provi si ons added to acconplish the same purpose, procedure,
and objective of the Death Penalty Reform Act of 2000, NOW
THEREFORE

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Death Penalty

Ref orm Act . "

Section 2. Present subsections (5) and (6) of section
27.51, Florida Statutes, are redesignated as subsections (6)
3
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and (7), respectively, and a new subsection (5) is added to
that section, to read:
27.51 Duties of public defender.--

(5) If a public defender in a judicial circuit

enunerated in subsection (4) has represented a person at tria

who has been sentenced to death, a public defender fromthe

sane _circuit may not represent that person in any direct

appel late proceedings. The public defender at trial shal

notify the Supreme Court within 10 days after filing a notice

of appeal, and the court shall appoint a public defender from

another circuit enunerated in subsection (4) to represent the

person in any direct appellate proceedings.

Section 3. Subsection (1) of section 27.702, Florida
Statutes, is reenacted to read:

27.702 Duties of the capital collateral regiona
counsel ; reports.--

(1) The capital collateral regional counsel shal
represent each person convicted and sentenced to death in this
state for the sole purpose of instituting and prosecuting
collateral actions challenging the legality of the judgnent
and sentence inposed agai nst such person in the state courts,
federal courts in this state, the United States Court of
Appeals for the Eleventh Circuit, and the United States
Suprene Court. The capital collateral regional counsel and the
attorneys appointed pursuant to s. 27.710 shall file only
t hose postconviction or collateral actions authorized by
statute. The three capital collateral regional counsel's
of fices shall function independently and be separate budget
entities, and the regi onal counsel shall be the office heads
for all purposes. The Justice Adm nistrative Comm ssion shal
provi de administrative support and service to the three

4
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1| offices to the extent requested by the regional counsel. The

2| three regional offices shall not be subject to control

3| supervision, or direction by the Justice Administrative

4| Comm ssion in any manner, including, but not limted to,

5| personnel, purchasing, transactions involving real or persona

6| property, and budgetary nmatters.

7 Section 4. Section 27.703, Florida Statutes, is

8| reenacted to read:

9 27.703 Conflict of interest and substitute counsel.--
10 (1) The capital collateral regional counsel shall not
11| accept an appointnent or take any other action that wll
12| create a conflict of interest. If, at any tine during the
13| representation of a person, the capital collateral regiona
14| counsel deternines that the continued representati on of that
15| person creates a conflict of interest, the sentencing court
16| shall, upon application by the regional counsel, designate
17| another regional counsel and, only if a conflict exists with
18| the other two counsel, appoint one or nore nenbers of The
19| Florida Bar to represent one or nore of such persons.

20 (2) Appointed counsel shall be paid from funds

21| appropriated to the Chief Financial Oficer. The hourly rate
22| may not exceed $100. However, all appointnments of private

23| counsel under this section shall be in accordance with ss.

24| 27.710 and 27.711

25 (3) Prior to enpl oynent, counsel appointed pursuant to
26| this section nmust have participated in at |east five felony
27| jury trials, five felony appeals, or five capita

28| postconviction evidentiary hearings, or any conbination of at
29| least five of such proceedings.

30 Section 5. Subsection (2) of section 27.709, Florida
31| Statutes, is reenacted to read:

5
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1 27.709 Commi ssion on Capital Cases.--

2 (2)(a) The comnr ssion shall review the administration
3| of justice in capital collateral cases, receive rel evant

4| public input, review the operation of the capital collatera

5| regional counsel and private counsel appointed pursuant to ss.
6| 27.710 and 27.711, and advise and nake recommendations to the
7| Governor, Legislature, and Suprenme Court.

8 (b) As part of its duties, the conm ssion shal

9| conpile and anal yze case-tracking reports produced by the

10| Suprene Court. In analyzing these reports, the com ssion

11| shall develop statistics to identify trends and changes in

12| case nmanagenent and case processing, identify and eval uate

13| unproductive points of delay, and generally evaluate the way
14| cases are progressing. The conmmi ssion shall report these

15| findings to the Legislature by January 1 of each year

16 (c) In addition, the conm ssion shall receive

17| conmpl aints regarding the practice of any office of regiona

18| counsel and private counsel appointed pursuant to ss. 27.710
19| and 27.711 and shall refer any conplaint to The Florida Bar
20| the State Supreme Court, or the Conmm ssion on Ethics, as

21| appropriate.

22 Section 6. Section 27.710, Florida Statutes, is

23| reenacted to read:

24 27.710 Registry of attorneys applying to represent

25| persons in postconviction capital collateral proceedings;

26| certification of mininmmrequirenents; appointnment by tria

27| court.--

28 (1) The executive director of the Comr ssion on

29| Capital Cases shall conpile and maintain a statew de registry
30| of attorneys in private practice who have certified that they
31| neet the minimmrequirenents of s. 27.704(2), who are

6
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avail abl e for appointment by the court under this section to
represent persons convicted and sentenced to death in this
state in postconviction collateral proceedings, and who have
attended within the |ast year a continuing | egal education
program of at |east 10 hours' duration devoted specifically to
the defense of capital cases, if available. Continuing | ega
education progranms nmeeting the requirenments of this rule
of fered by The Florida Bar or another recognized provider and
approved for continuing | egal education credit by The Florida
Bar shall satisfy this requirenent. The failure to conply with
this requirenent may be cause for renoval fromthe list unti
the requirenment is fulfilled. To ensure that sufficient
attorneys are avail able for appointnment by the court, when the
nunber of attorneys on the registry falls bel ow 50, the
executive director shall notify the chief judge of each
circuit by letter and request the chief judge to pronptly
submt the nanmes of at |east three private attorneys who
regularly practice crimnal lawin that circuit and who appear
to nmeet the mninmumrequirenments to represent persons in
postconviction capital collateral proceedings. The executive
director shall send an application to each attorney identified
by the chief judge so that the attorney nmay regi ster for
appoi ntnent as counsel in postconviction capital collatera
proceedi ngs. As necessary, the executive director may al so
advertise in legal publications and other appropriate nedia
for qualified attorneys interested in registering for
appoi ntnent as counsel in postconviction capital collatera
proceedi ngs. Not |ater than September 1 of each year, and as
necessary thereafter, the executive director shall provide to
the Chief Justice of the Supreme Court, the chief judge and
state attorney in each judicial circuit, and the Attorney

7

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 SB 2740
3-1716-07

General a current copy of its registry of attorneys who are
avail abl e for appoi ntnment as counsel in postconviction capita
col |l ateral proceedings. The registry nmust be indexed by
judicial circuit and nust contain the requisite informtion
subnmitted by the applicants in accordance with this section.

(2) To be eligible for court appointnment as counsel in
postconviction capital collateral proceedings, an attorney
nmust certify on an application provided by the executive
director that he or she satisfies the mninmmrequirenents for
private counsel set forth in s. 27.704(2).

(3) An attorney who applies for registration and court
appoi ntnent as counsel in postconviction capital collatera
proceedi ngs nmust certify that he or she is counsel of record
in not nore than four such proceedings and, if appointed to
represent a person in postconviction capital collatera
proceedi ngs, shall continue such representation under the
terms and conditions set forth in s. 27.711 until the sentence
is reversed, reduced, or carried out or unless pernmtted to
wi t hdraw fromrepresentation by the trial court. The court may
not permt an attorney to withdraw fromrepresentati on w thout
a finding of sufficient good cause. The court mmy inpose
appropriate sanctions if it finds that an attorney has shown
bad faith with respect to continuing to represent a defendant
in a postconviction capital collateral proceeding. This
section does not preclude the court fromreassigning a case to
a capital collateral regional counsel follow ng
di scontinuation of representation if a conflict of interest no
| onger exists with respect to the case.

(4) Each private attorney who is appointed by the
court to represent a capital defendant nust enter into a
contract with the Chief Financial Oficer. If the appointed

8
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attorney fails to execute the contract within 30 days after
the date the contract is mailed to the attorney, the executive
director of the Comm ssion on Capital Cases shall notify the
trial court. The Chief Financial Oficer shall devel op the
formof the contract, function as contract manager, and
enforce performance of the terns and conditions of the
contract. By signing such contract, the attorney certifies
that he or she intends to continue the representati on under
the terms and conditions set forth in the contract until the
sentence is reversed, reduced, or carried out or unti

rel eased by order of the trial court.

(5)(a) Upon the nmotion of the capital collatera
regi onal counsel to withdraw pursuant to s. 924.056(1)(a); or

(b) Upon notification by the state attorney or the
Attorney Ceneral that:

1. Thirty days have el apsed since appoi ntnent of the
capital collateral regional counsel and no entry of appearance
has been filed pursuant to s. 924.056; or

2. A person under sentence of death who was previously
represented by private counsel is currently unrepresented in a

postconviction capital collateral proceeding,

the executive director shall imediately notify the tria
court that inposed the sentence of death that the court nust
i medi ately appoint an attorney, selected fromthe current
registry, to represent such person in collateral actions
challenging the legality of the judgnent and sentence in the
appropriate state and federal courts. The court shall have the
authority to strike a notice of appearance filed by a Capita
Col | ateral Regional Counsel, if the court finds the notice was
not filed in good faith and may so notify the executive

9
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director that the client is no longer represented by the

O fice of Capital Collateral Regional Counsel. |In naking an
assignnment, the court shall give priority to attorneys whose
experience and abilities in crimnal |law, especially in
capital proceedings, are known by the court to be comensurate
with the responsibility of representing a person sentenced to
death. The trial court must issue an order of appointnent

whi ch contains specific findings that the appointed counse
neets the statutory requirenments and has the high ethica

st andards necessary to represent a person sentenced to death.

(6) Mre than one attorney nay not be appointed and
conpensated at any one tinme under s. 27.711 to represent a
person in postconviction capital collateral proceedings.
However, an attorney appointed under this section may
desi gnate another attorney to assist himor her if the
designated attorney neets the qualifications of this section

Section 7. Subsections (3) and (13) of section 27.711
Florida Statutes, are reenacted to read:

27.711 Terns and conditions of appointnent of
attorneys as counsel in postconviction capital collatera
proceedi ngs. - -

(3) An attorney appointed to represent a capita
defendant is entitled to paynent of the fees set forth in this
section only upon full performance by the attorney of the
duties specified in this section and approval of paynment by
the trial court, and the subm ssion of a payment request by
the attorney, subject to the availability of sufficient
funding specifically appropriated for this purpose. An
attorney nmay not be conpensated under this section for work
performed by the attorney before July 1, 2003, while enpl oyed
by the northern regional office of the capital collatera

10
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counsel . The Chief Financial O ficer shall notify the
executive director and the court if it appears that sufficient
fundi ng has not been specifically appropriated for this
purpose to pay any fees which may be incurred. The attorney
shall maintain appropriate docunentation, including a current
and detailed hourly accounting of tinme spent representing the
capital defendant. The fee and paynent schedule in this
section is the exclusive nmeans of conpensating a
court-appointed attorney who represents a capital defendant.
When appropriate, a court-appointed attorney nust seek further
conpensation fromthe Federal Governnment, as provided in 18
U.S.C. s. 3006A or other federal |law, in habeas corpus
litigation in the federal courts.

(13) Prior to the filing of a notion for order
approvi ng paynent of attorney's fees, costs, or related
expenses, the assigned counsel shall deliver a copy of his
i ntended billing, together with supporting affidavits and al
ot her necessary docunentation, to the Chief Financia
O ficer's named contract manager. The contract nmanager shal
have 10 busi ness days fromreceipt to review the billings,
af fidavit, and documentation for conpl eteness and conpliance
with contractual and statutory requirenments. |If the contract
manager objects to any portion of the proposed billing, the
obj ection and reasons therefor shall be communicated to the
assi gned counsel. The assigned counsel may thereafter file his
or her notion for order approving paynent of attorney's fees,
costs, or related expenses together with supporting affidavits
and all other necessary docunentation. The notion nust specify
whet her the Chief Financial O ficer's contract manager objects
to any portion of the billing or the sufficiency of
docunentation and, if so, the reason therefor. A copy of the

11
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notion and attachments shall be served on the Chief Financia
O ficer's contract manager, who shall have standing to file
pl eadi ngs and appear before the court to contest any notion
for order approving paynent. The fact that the Chief Financia
O ficer's contract manager has not objected to any portion of
the billing or to the sufficiency of the docunentation is not
bi ndi ng on the court, which retains primary authority and
responsibility for determ ning the reasonabl eness of al
billings for fees, costs, and rel ated expenses, subject to
statutory linmitations.

Section 8. Paragraph (d) of subsection (7) of section
27.7081, Florida Statutes, is anended to read:

27.7081 Capital postconviction public records
producti on. - -

(7)

(d) If, on June 1, 2006 ©eteber—1—1998 the defendant

had a Rule 3.850 nmotion denied and no Rule 3.850 noti on was

pendi ng, no additional requests shall be nade by capita
col |l ateral regional counsel or contracted private counse
until a death warrant is signed by the Governor and an
execution is schedul ed. Wthin 10 days of the signing of the
death warrant, capital collateral regional counsel or
contracted private counsel may request of a person or agency
that the defendant has previously requested to produce records
any records previously requested to which no objection was
rai sed or sustained, but which the agency has received or
produced since the previous request or which for any reason
the agency has in its possession and did not produce within 10
days of the receipt of the previous notice or such shorter
time period ordered by the court to conply with the tine for
t he schedul ed execution. The person or agency shall produce

12
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the record or shall file in the trial court an affidavit
stating that it does not have the requested record or that the
record has been produced previously.

Section 9. Paragraph (d) of subsection (3) of section
119. 011, Florida Statutes, is anended to read:

119.011 Definitions.--As used in this chapter, the
term

(3)

(d) The word "active" shall have the foll ow ng
nmeani ng:

1. Crimnal intelligence information shall be
considered "active" as long as it is related to intelligence
gathering conducted with a reasonable, good faith belief that
it will lead to detection of ongoing or reasonably antici pated
crimnal activities.

2. Criminal investigative information shall be
considered "active" as long as it is related to an ongoing
i nvestigation which is continuing with a reasonable, good
faith anticipation of securing an arrest or prosecution in the

foreseeabl e future.

Except as provided in this paragraph +r—additien, crimna

intelligence and crimnal investigative information shall be
consi dered "active" while such information is directly related

to pendi ng prosecutions or appeals. Wth respect to capita

cases in which the defendant has been sentenced to death, upon

the inposition of a sentence of death, crimnal intelligence

and crimnal investigative information is no | onger considered

"active." The word "active" does shal not apply to

information in cases that whieh are barred from prosecution

13
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1| under the provisions of s. 775.15 or other statute of

2| limtation.

3 Section 10. Section 922.095, Florida Statutes, is

4| reenacted to read:

5 922.095 Grounds for death warrant; limtations of

6| actions.--A person who is convicted and sentenced to death

7| must pursue all possible collateral renedies within the tine
8| limts provided by statute. Failure to seek relief within the
9| statutory tinme limts constitutes grounds for issuance of a
10| death warrant under s. 922.052 or s. 922.14. Any clai m not

11| pursued within the statutory tinme linmts is barred. No claim
12| filed after the time required by |law shall be grounds for a
13| judicial stay of any warrant.

14 Section 11. Section 922.108, Florida Statutes, is

15| reenacted to read:

16 922.108 Sentencing orders in capital cases.--The

17| sentence of death nmust not specify any particul ar nmethod of
18| execution. The wording or form of the sentencing order shal
19| not be grounds for reversal of any sentence.

20 Section 12. Section 924.055, Florida Statutes, is

21| reenacted to read:

22 924. 055 Postconviction review in capital cases;

23| legislative findings and intent.--

24 (1) It is the intent of the Legislature to reduce

25| delays in capital cases and to ensure that all appeals and

26| postconviction actions in capital cases are resolved within 5
27| years after the date a sentence of death is inposed in the

28| circuit court. Al capital postconviction actions nust be

29| filed as early as possible after the inposition of a sentence
30| of death which may be during a direct appeal of the conviction
31| and sentence. A person sentenced to death or that person's

14
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1| capital postconviction counsel nust file any postconviction

2| legal action in conmpliance with the statutes of linmtation

3| established in s. 924.056 and el sewhere in this chapter

4| Except as expressly allowed by s. 924.056(5), a person

5| sentenced to death or that person's capital postconviction

6| counsel may not file nore than one postconviction action in a

7| sentencing court and one appeal therefromto the Florida

8| Suprene Court, unless authorized by | aw.

9 (2) It is the further intent of the Legislature that
10| no state resources be expended in violation of this act. In
11| the event that any state enployee or party contracting with
12| the state violates the provisions of this act, the Attorney
13| General shall deliver to the Speaker of the House of
14| Representatives and the President of the Senate a copy of any
15| court pleading or order that describes or adjudicates a
16| violation.

17 Section 13. Section 924.056, Florida Statutes, is

18| amended to read:

19 924. 056 Conmencenent of capital postconviction actions
20| for which sentence of death is inposed on or after July 1,

21| 2009 Jendary—14—2000; limtations on actions.--

22 (1) 1In every capital case in which the trial court

23| inposes a sentence of death on or after the effective date of
24| this act, this section shall govern all postconviction

25| proceedings in state court.

26 (a) Wthin 15 days after inposing a sentence of death,
27| the sentencing court shall appoint the appropriate office of
28| the capital collateral regional counsel or private

29| postconviction counsel, unless the defendant declines to

30| accept postconviction |egal representation in which case the
31| state shall not provide postconviction |egal representation.

15
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Wthin 30 days after the appointnment, the capital collatera
regi onal counsel shall file a notice of appearance in the
trial court or a notion to withdraw based on a conflict of
interest or for good cause. The court shall appoint private
counsel pursuant to part |V of chapter 27 in any case in which
the capital collateral regional counsel files a notion to

wi t hdraw, or otherwi se inforns the court that the capita
col l ateral regional counsel cannot conply with the provisions
of chapter 924 or in which the court determines that the
agency cannot conply with chapter 924 or other applicable

I aws.

(b) The defendant who accepts the appointnent of
postconvi ction counsel nust cooperate with and assi st
postconvi ction counsel. |If the sentencing court finds the
defendant is obstructing the postconviction process, the
def endant shall not be entitled to any further postconviction
| egal representation provided by the state. Each attorney
participating in a capital case on behalf of a defendant nust
provide all information pertaining to the capital case which
the attorney obtained during the representati on of that
defendant to that defendant's capital postconviction counsel
Post convi ction counsel nust maintain the confidentiality of
any confidential information received fromany attorney for
t hat defendant and is subject to the sane penalties as the
providing attorney for violating confidentiality. If the
def endant requests w thout good cause that any attorney
appoi nted under this subsection be renoved or replaced, the
court shall notify the defendant that no further state
resources may be expended for postconviction representation
for that defendant, unless the defendant w thdraws the request
to remove or replace postconviction counsel. If the defendant

16

CODI NG Words st+r+eken are del etions; words underlined are additions.




© 00 N O 0o b~ W N B

W WN RN NNMNDNDRNDNNRNNDNRR R R B R B R B R
P O © ® N O U A W N RP O © ® N O 00 » W N B O

Fl ori da Senate - 2007 SB 2740
3-1716-07

does not immediately withdraw his or her request, then any
appoi nted attorney nmust be renoved fromthe case and no
further state resources may be expended for the defendant's
postconvi ction representation. The prosecuting attorney and
the defendant's trial counsel shall provide the defendant or
if represented, the defendant's capital postconviction counse
with copies of all pretrial and trial discovery and al
contents of the prosecuting attorney's file, except for
informati on that the prosecuting attorney has a | egal right
under state or federal law to withhold from disclosure.

(2) The clerk of the court shall provide a copy of the
record on appeal to the capital postconviction attorney and
the state attorney and Attorney General within 60 days after
the sentencing court appoints postconviction counsel. However,
the court may grant an extension of up to 30 days when
extraordi nary circunstances exist.

(3)(a) Wth respect to all capital postconviction
actions commenced after the effective date of this act, a
capital postconviction action is not comrenced until the
def endant or the defendant's postconviction counsel files a
fully pled postconviction action in the sentencing court or
as provided in subsection (4), the Florida Suprene Court. For
the purposes of this subsection, a fully pled capita
postconviction action is one which conplies with s. 924.058(2)
or any superseding rule adopted by the Florida Suprenme Court.
Except as provided by subsection (4) or subsection (5), al
capital postconviction actions shall be barred unless they are
commenced within 180 days after the filing of the appellant's
initial brief in the Florida Suprene Court on direct appeal of
the defendant's capital conviction and sentence. The fully
pl ed postconviction action nmust raise all cognizable clains

17
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that the defendant's judgment or sentence was entered in
violation of the Constitution or laws of the United States or
the Constitution or the laws of the state, including any claim
of ineffective assistance of trial counsel, allegations of

i nnocence, or that the state withheld evidence favorable to
the defendant. No claimmay be considered in such action which
could have or shoul d have been raised before trial, at trial

or if preserved on direct appeal. For the purposes of this
subsection, a capital postconviction action is not fully pled
unless it satisfies the requirements of s. 924.058(2) er—anry
superseding—re—of—~court.

(b) No claimof ineffective assistance of collatera
postconvi ction counsel nmay be raised in a state court.

(c) The pendency of public records requests or
litigation, or the pendency of other litigation, or the
failure of the defendant or the defendant's postconviction
counsel to timely prosecute a case shall not constitute cause
for the court to grant any request for an extension of tinme or
ot her delay. No appeal mmy be taken froma court's ruling
denyi ng such a request for an extension of tine or other
del ay.

(d) The tinme for comrencenent of the postconviction
action nmay not be tolled for any reason or cause. All clains
rai sed by anendnent of a defendant's capital postconviction
action are barred if the clainms are raised outside the tine
[imtations provided by statute for the filing of capita
postconvi ction actions.

(4) Al capital postconviction actions raising any
claimof ineffective assistance of direct appeal counsel are
barred unl ess they are commenced in confornmity with this
subsection. The defendant or the defendant's capita

18
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postconvi ction counsel shall file an action in the Florida
Suprene Court raising any claimof ineffective assistance of
di rect appeal counsel within 45 days after nmandate issues
affirming the death sentence in the direct appeal

(5) Regardless of when a sentence is inposed, al
successive capital postconviction actions are barred unl ess
commenced by filing a fully pled postconviction action within
90 days after the facts giving rise to the cause of action
were di scovered or should have been discovered with the
exerci se of due diligence. Such claimshall be barred pursuant
to subsection (3) or s. 924.057 unless the facts underlying
the claim if proven and viewed in |ight of the evidence as a
whol e, would be sufficient to establish by clear and
convi nci ng evidence that, but for constitutional error, no
reasonabl e fact finder would have found the defendant guilty
of the underlying offense. Additionally, the facts underlying
this clai mnmust have been unknown to the defendant or his or
her attorney and nust be such that they could not have been
ascertai ned by the exercise of due diligence prior to filing
the earlier postconviction notion. The tine period allowed for
filing a successive collateral postconviction action shall not
be grounds for a stay.

Section 14. Section 924.057, Florida Statutes, is
amended to read:

924.057 Limtation on postconviction cases in which

the death sentence was inposed before July 1, 2009 Jardary—14—

2808. --This section shall govern all capital postconviction
actions in cases in which the trial court inposed the sentence
of death before the effective date of this act.
(1) Nothing in this act shall expand any right or tine
period allowed for the prosecution of capital postconviction
19
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clainms in any case in which a postconviction action was
commenced or shoul d have been conmenced prior to the effective
date of this act.

(2) Except as provided in s. 924.056(5), in every case
in which mandate has issued in the Florida Supreme Court
concl udi ng at | east one capital postconviction action in the
state court system a successive capital postconviction action
shal | be barred on the effective date of this act, unless the
rules or law in effect immediately prior to the effective date
of this act permtted the successive postconviction action, in
whi ch case the action shall be barred on the date provided in
subsection (4).

(3) Al capital postconviction actions pending on the
effective date of this act shall be barred, and shall be
di smi ssed with prejudice, unless fully pled in substantia
conpliance with s. 924.058, or with any pendi hg superseding
order er—+ule, on or before:

(a) The tinme in which the action would be barred by
this section if the action had not begun prior to the
effective date of this act, or

(b) Any earlier date provided by the rules or |aw, or
court order, in effect inmediately prior to the effective date
of this act.

(4) In every capital case in which the trial court
i nposed the sentence of death before the effective date of
this act, a capital postconviction action shall be barred
unless it is conmenced on or before July 1 2010 Janruary—8+—
2804, or any earlier date provided by the rule or law in
effect imediately prior to July 1, 2009 the—effeetivedate—of
this—aet.

20
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1 Section 15. Section 924.058, Florida Statutes, is

2| amended to read:

3 924.058 Capital postconviction clains.--This section
4| shall regulate the procedures in actions for capita

5| postconviction relief commencing after July 1, 2009 the

6| effeetivedate—of this—aect—unless—andunrtit—suehprocedures
7| are—rewisedby+rule—orrules—adoptedbytheFHorida—Suprere
8| Cotrt—which—specificatlyreferenrcethisseection

9 (1) The defendant or the defendant's capita

10| postconviction counsel shall not file nore than one capita

11| postconviction action in the sentencing court, one appea

12| therefromin the Florida Suprene Court, and one origi na

13| capital postconviction action alleging the ineffectiveness of
14| direct appeal counsel in the Florida Suprene Court, except as
15| expressly allowed by s. 924.056(5).

16 (2) The defendant's postconviction action shall be

17| filed under oath and shall be fully pled to include:

18 (a) The judgnment or sentence under attack and the

19| court which rendered the sane;
20 (b) A statenent of each issue raised on appeal and the
21| disposition thereof;
22 (c) Wether a previous postconviction action has been
23| filed and, if so, the disposition of all previous clains
24| raised in postconviction litigation; if a previous action or
25| actions have been filed, the reason or reasons the claimor
26| clainms in the present notion were not raised in the forner
27| action or actions;
28 (d) The nature of the relief sought;
29 (e) Afully detailed allegation of the factual basis
30| for any claimof |legal or constitutional error asserted,
31| including the attachnent of any docunment supporting the claim

21
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1| the nane and address of any w tness, the attachnment of

2| affidavits of the witnesses or a proffer of the testinony; and
3 (f) A concise nmenorandum of applicable case law as to
4| each claimasserted.

5 (3) Any capital postconviction action that does not

6| conply with any requirenent in this section or other

7| applicable provision in |law shall not be considered in any

8| state court. No anendnent of a defendant's capita

9| postconviction action shall be allowed by the court after the
10| expiration of the tinme limtation provided by statute for the
11| commencenent of capital postconviction actions.

12 (4) The prosecuting attorney or Attorney General shal
13| be allowed to file one response to any capital postconviction
14| action within 60 days after receipt of the defendant's fully
15| pled capital postconviction action.

16 Section 16. Section 924.059, Florida Statutes, is

17| amended to read:

18 924.059 Tinme limtations and judicial reviewin

19| capital postconviction actions.--This section shall regulate
20| the procedures in actions for capital postconviction relief
21| comencing July 1, 2009 after—the—-effeetivedate-ofthis—aet
22 | unless—and—unti-—sueh—procedures—arerevisedbyrue—or—+rules
23| adepted—by—theFHorida—Suprere—Court—whi-ch—speetfiecalby

24| referencethis—seetion

25 (1) No anendnent of a defendant's capita

26| postconviction action shall be allowed by the court after the
27| expiration of the tine periods provided by statute for the

28| filing of capital postconviction clainms.

29 (2) Wthin 30 days after the state files its answer,
30| the sentencing court shall conduct a hearing to determine if
31| an evidentiary hearing is required, if a hearing has been

22
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requested by the defendant or the defendant's capita
postconvi ction counsel. Wthin 30 days thereafter, the court
shall rule whether an evidentiary hearing is required and, if
so, shall schedule an evidentiary hearing to be held within 90
days. |If the court determ nes that the defendant's capita
postconviction action is legally insufficient or the action
files, and records in the case show that the defendant is not
entitled to relief, the court shall, within 45 days
thereafter, deny the action, setting forth a detailed

rati onal e therefore, and attaching or referencing such
portions of the record as are necessary to allow for

nmeani ngf ul appel |l ate revi ew.

(3) Wthin 10 days after the order scheduling an
evidentiary hearing, the defendant or the defendant's capita
postconvi ction counsel shall disclose the nanmes and addresses
of any potential w tnesses not previously disclosed, with
their affidavits or a proffer of their testinony. Upon receipt
of the defendant's disclosure, the state shall have 10 days
wi thin which to provide reciprocal disclosure. If the
defendant intends to offer expert testinony of his or her
mental status, the state shall be entitled to have the
def endant exam ned by an expert of its choosing. Al of the
defendant's mental status clainms shall be deened denied as a
matter of law if the defendant fails to cooperate with the
state's expert. Reports provided by expert w tnesses shall be
di scl osed by opposi ng counsel upon receipt.

(4) Following the evidentiary hearing, the court shal
order the transcription of the proceedi ng which shall be filed
within 30 days. Wthin 30 days after receipt of the
transcript, the sentencing court shall issue a final order
granting or denying postconviction relief, nmaking detail ed

23
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findings of fact and conclusions of law with respect to any
al | egation asserted.

(5) An appeal may be taken to the Suprenme Court of
Florida within 15 days fromthe entry of a final order on a
capital postconviction action. No interlocutory appeal shal
be permitted. No notion for rehearing shall be pernmtted. The
clerk of the court shall pronptly serve upon all parties a
copy of the final order.

(6) |If the sentencing court has denied the capita
postconvi ction action without an evidentiary hearing, the
appeal to the Florida Suprene Court will be expeditiously
resolved in a sutmmary fashion. On appeal, the case shall be
initially reviewed for a determ nati on whet her the sentencing
court correctly resolved the defendant's clains wthout an
evidentiary hearing. If the Florida Suprene Court deternines
an evidentiary hearing should have been held, the decision to
remand for an evidentiary hearing nmay be made by an order
wi t hout an opinion. Jurisdiction shall be relinquished to the
trial court for a specified period, which nust be schedul ed
wi thin 30 days and nust be concluded within 90 days, for the
pur pose of conducting an evidentiary hearing on any issue
identified by the Florida Supreme Court's order. Thereafter
the record shall be supplemented with the hearing transcript.

(7) The Florida Suprene Court shall render its
decision within 180 days after receipt of the record on
appeal. |If a denial of an action for postconviction relief is
affirnmed, the Governor may proceed to i ssue a warrant for
executi on.

(8) A capital postconviction action filed in violation
of the tinme limtations provided by statute is barred, and al
claims raised therein are waived. A state court shall not

24
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consi der any capital postconviction action filed in violation
of s. 924.056 or s. 924.057. The Attorney General shal

deliver to the Governor, the President of the Senate, and the
Speaker of the House of Representatives a copy of any pleading
or order that alleges or adjudicates any violation of this
provi si on.

Section 17. Section 924.395, Florida Statutes, is
reenacted to read:

924.395 Sanctions. --

(1) The Legislature strongly encourages the courts,
through their inherent powers and pursuant to this section, to
i rpose sanctions agai nst any person within the court's
jurisdiction who is found by a court, in a capita
postconvi ction proceedi ng or appeal therefrom to have:

(a) Abused a petition for extraordinary relief,
postconvi ction notion, or appeal therefrom

(b) Raised a claimthat a court has found to be
frivolous or procedurally barred or that should have been
rai sed on the direct appeal

(c) Inproperly withheld evidence or testinony; or

(d) Adversely affected the orderly administration of
justice.

(2) Sanctions the court may and shoul d consi der, when
applicable and appropriate in a case, include, but are not
l[imted to:

(a) Dismissal of a pleading;

(b) Disciplinary sanctions;

(c) A fine; and

(d) Any other sanction that is available to the court

under its inherent powers.
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Section 18. Effective upon a two-thirds vote of the

nenbershi p of each house of the lLeqgislature, Rules 3.850 and

3.851, Florida Rules of Crimnal Procedure, are repealed to

the extent that each is inconsistent with this act. Effective

upon a two-thirds vote of the menbership of each house of the

Legislature, Rule 3.852, Florida Rules of Crininal Procedure,

is repeal ed.

Section 19. If any provision of this act or its

application to any person or circunstance is held invalid, the

invalidity does not affect other provisions or applications of

this act which can be given effect without the invalid

provision or application, and to this end the provisions of

this act are severable.

Section 20. This act shall take effect on the
effective date of Senate Joint Resolution ___ , proposing an
amendment to Section 2 of Article V of the State Constitution,
or a simlar constitutional anmendnment, relating to rules of

court procedure and practice.

R I R R R O S S R

SENATE SUMVARY

Prohi bits certain public defenders fromrepresenting a
def endant sentenced to death on direct appeal. Requires
the public defender to notify the Florida Supreme Court
concernin? such appeals. Requires the court to appoint a
public defender from another circuit for direct appeals.
Reenacts sections relating to collateral capita

proceedi ngs, fees to attorneys representing persons in
col l ateral proceedings, the duties of the Comm ssion on
Capital Cases, and the registry of attorneYs aPPIying to
represent persons in postconviction capital collatera
proceedi ngs. Revises criteria for determning ful

pl eadi ng of a capital postconviction action. Deletes a
provision relating to Florida Supreme Court rule revision
of certain capital postconviction relief procedures.
Repeal s certain rules of crimnal procedure
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