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By Senator Justice

16-1447-07
1 A Dbill to be entitled
2 An act relating to hone care services; creating
3 s. 400.519, F.S.; creating the "Honme Care
4 Consuner and Worker Protection Act"; providing
5 | egislative intent; providing definitions;
6 provi ding applicability; requiring a
7 organi zation that provides honme care services
8 to provide its consuner with notice concerning
9 the consumer's duties and obligations when
10 enpl oyi ng a honme care services worker
11 provi ding requirenents for the notice;
12 provi ding that an organization's failure to
13 provi de notice subjects that organization to
14 fines and penalties; requiring that an
15 organi zation that provides honme care services
16 to provide notice to its hone care services
17 wor kers explaining their |egal obligations;
18 provi ding requi renents for the worker notice;
19 provi ding that an organization's failure to
20 provi de a worker with notice subjects that
21 organi zation to fines or penalties; requiring
22 the Agency for Health Care Adm nistration to
23 i nvestigate any violations; authorizing the
24 agency to exami ne the prem ses of any
25 organi zation or any of its books, payrolls, and
26 records in any investigation or hearing;
27 authorizing the agency to issue and serve an
28 order to cease and desist; authorizing the
29 agency to comence an action; authorizing the
30 Department of Elderly Affairs to petition a
31 court for an order enjoining any violation
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provi di ng penalties; providing for the recovery
of costs and attorney's fees; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 400.519, Florida Statutes, is
created to read
400.519 Home care consuner and worker protection.--

(1) SHORT TITLE.--This section may be cited as the

"Hone Care Consuner and Worker Protection Act."

(2) LEG SLATIVE I NTENT. --The Legislature intends to

protect the consuner of home care services and those

i ndividuals providing such private, individual services, by

ensuring that both the consuner and the home care services

worker are given the ability to make informed, know ng

deci sions regarding their status as enployees, independent

contractors, and enployers.

(3) DEFINITIONS.--As used in this section, the term

(a) "Consuner" neans _an_individual who receives

skilled or unskilled care in his or her tenporary or pernmanent

residence through a hone care services worker or an individua

who pays for and directs the services, if not the person

receiving services.

(b) "Consuner notice" neans the notice provided to a

consuner_which nust include, at a m ni num

1. The duties, responsibilities, obligations, and

legal liabilities of the organization to the hone care

services worker _and to the consuner. Such description nust

clearly set forth the consuner's responsibility for
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a. Day-to-day supervision of the hone care services

wor ker ;

b. Assigning duties to the hone care services worker

c. Hring, firing, and disciplining the hone care

services worker;

d. Providing equipnent or materials for use by the

hone care services worker

e. Perfornmng level 2 background checks on the hone

care services worker;

f. Checking the reference of a hone care services

wor ker; and

d. FEnsuring credentials and appropriate |icensure or

certification of a hone care services worker

2. A statenent that identifies the organization as _an

enpl oyer, joint enployer, |easing enployer, or nonenployer, as

applicable, of the hone care services worker, along with the

responsibility that the organization will assune, if any, for

the paynent of the hone care services worker's wages,

including overtine pay for hours worked in excess of 40 hours

in a workweek, taxes, social security, Medicare, workers

conpensation, and unenpl oynent conpensation paynents.

3. A statenent that, regardless of the organi zation's

status, the consunmer nmy be considered an _enployer under state

and federal enploynent |laws, and that, if this is the case, he

or she may be responsible for paying federal, state, and |oca

taxes, and for paying social security, Mdicare, overtine and

m ni nrum wages, and unenpl oynent and workers' conpensation

insurance for the hone care services worker

4. A list of the forns that the consumer nmy be

required by law to conplete and subnit as an enpl oyer.
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5. The penalties that nmay be assessed against the

consuner if it is determ ned that he or she is an enployer but

has not fulfilled his or her obligations as an enpl oyer.

6. The departnent's appropriate phone nunbers and

addresses, if the consuner has questions concerning the

content of the notice.

(c) "Departnent" neans the Departnent of Elderly

Affairs.

(d) "Hone care services" neans skilled or unskilled

care provided to an individual in or at his or her tenporary

or_permanent residence for the purpose of enabling that

individual to remnin safely and confortably in his or her

tenporary or pernmanent residence.

(e) "Hone care service worker" neans _any individua

perform ng hone care services of any kind or character

what soever _for _hire.

(f) "Unskilled care" neans services that are not

skilled care. Unskilled care includes, but is not not |limted

to, honmenmker services, conpanion services, and personal care.

(q)  "Wrker notice" nmeans a formthat contains, at a

n_ni_nmun

1. The duties, responsibilities, obligations, and

legal liabilities of the organi zation, the consuner, and the

hone care services worker if the hone care services worker is

determ ned to be an i ndependent contractor. Such description

nust i ncl ude:

a. A statenent as to the party responsible for paying

the hone care services worker's wages, including overtine pay

for hours worked in excess of 40 hours in a workweek, taxes,

social security, Medicare, and unenploynent and workers

conpensation i nsurance; and
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b. A statenent identifying which party is responsible

for the hone care services worker's hiring, firing,

di scipline, day-to-day supervision, assignnent of duties, and

provi sion of equipnent or materials for use by the hone care

services worker.

2. The agency's appropriate phone nunbers and

addresses if the hone care services worker has questions

concerning the contents of the notice.

(4) APPLICATION OF THE ACT.--This section applies to

any organi zation that is |licensed or registered under_ s.
400.506 or_s. 400.509 and provides skilled or unskilled care.
(5) CONSUMER NOTI CE. - -

(a) An organization shall provide the consuner with a

consuner_notice. The consumer notice nust be provided to the

consuner_each tine a hone care services worker is placed in

the consuner's honme. A separate consuner notice i s not

required in those instances where a hone care services worker

is tenporarily covering or substituting for the consunmer's

requl ar _hone care service worker

(b) The notice shall be on a form devel oped by the

agency.
(c) The notice nmust be signed by the consuner and

retained by the organization at its office for at |east 3

years.
(d) An organization that fails to provide such a

notice to a consuner is subject to civil fines or penalties as

set forth in subsection (7).

(e) An organization's failure to provide a consuner

notice does not relieve a consuner of any of his or her duties

or_obligations as an enployer. However, if an organi zation

fails to provide a consuner notice and the consuner is
5

CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 SB 2786
16- 1447- 07

1| deternined by the agency to be liable to the hone care

2| services worker for paynment of wages, taxes, and workers

3| conpensation or unenploynent conpensation, the consuner has a

4| right of indemification against the organization, which

5| includes the actual anmpunts paid to or on behalf of the hone

6| care services worker, as well as the consuner's attorney's

7| fees and costs.

8 (6) WORKER NOTI CE. - -

9 (a) An organization shall provide a worker notice to
10| each home care services worker who is placed with a consuner.
11| The worker notice nust explain the home care services worker's
12| legal relationship with the organi zation and the consuner. The
13| worker notice nust be provided to the hone care service worker
14| upon his or her placenent in a consuner's hone.

15 (b) The notice nust be on a form devel oped by the
16| agency.

17 (c) The notice nust be signed by the worker and

18| retained by the organization at its office for at |east 3
19| years.

20 (d) An organization that fails to provide such a

21| notice to a hone care service is subject to civil fines or
22| penalties as set forth in subsections (7).

23 (7) 1 NVESTI GATI ONS; ORDERS; CIVIL PENALTIES. - -

24 (1) At any tinme, the agency shall, upon receiving a
25| conplaint fromany interested person, investigate an

26| organi zation for any violation of this section.

27 (2) The agency nmay examine the prem ses of any

28| organi zati on, may conpel by subpoena for exam nation or

29| inspection, the attendance and testinony of witnesses and the
30| production of books, payrolls, records, papers, and other
31
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evidence in _any investigation or hearing, and nay adni ni ster

oaths or affirnations to w tnesses.

(3) After appropriate notice and investigation, and if

supported by the evidence, the agency may issue and cause to

be served on _any person an order to cease and desist froma

violation of this section and to take any further action that

is determined to be necessary to elimnate the effect of the

vi ol ati on.

(4) \Whenever it appears that any person has violated a

valid order of the agency issued under this section, the

agency nmay commence an_action and obtain fromthe court an

order directing the person to obey the order of the agency or

be subject to punishnment for contenpt of court.

(5) In addition to any order or action, the departnent

may petition a court of conpetent jurisdiction for an order

enjoining any violation of this section

(6) Any organization that violates this section or the

rules adopted under this section is subject to a civil penalty

of $500 per day per violation. Civil penalties may be assessed

by the agency in an administrative action and may, if

necessary, be recovered in a civil action brought by the

agency through the Ofice of the Attorney General or the state

attorney of any county in which the violation occurred. The

court may order that the civil penalties assessed for

violation of this section, together with any costs or

attorney's fees arising out of the action to collect the

penalties, be paid to the department. The fact that the

viol ation has ceased does not excuse any person fromliability

for civil penalties arising fromthe violation.

Section 2. This act shall take effect July 1, 2007.
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2 SENATE SUMVARY

3 Creates the "Hone Care Consunmer and Worker Protection
Act." Requires an organi zation that provides hone care

4 services to BrQV|de I'ts consunmers with notice of certain
duties and obligations. Provides that an organization's

5 failure to provide notice subjects that organization to
fines and penalties. Requires that an organization that

6 provi des hone care services to provide notice to its hone
care services workers. Provides that an or%anization's

7 failure to provide a worker with notice subjects that
organi zation to fines or penalties. Requires the Agency

8 for Health Care Administration to investigate any
violations of the act. Authorizes the agency to exanmi ne

9 the prenmises of any organization or any of its books,
payrolls, and records in any investigation or hearing.

10 Aut hori zes the agency to issue and serve an order to
cease and desist. Authorizes the agency to commence an

11 action. Authorizes the Department of Elderly Affairs to
petition a court for an order enjoining any violation of

12 the act. Provides penalties.
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