Fl ori da Senate - 2007 CS for SB 524

By the Committee on Ethics and El ections; and Senator Fasano

582-2132-07
1 A Dbill to be entitled
2 An act relating to state public officials;
3 creating s. 112.3142, F.S.; providing
4 | egislative intent; defining the term "covered
5 public official"; requiring a covered public
6 of ficial before taking office to place all of
7 his or her personal investnents traded on a
8 nati onal or regional exchange into a publicly
9 traded mutual fund or a qualified blind trust;
10 providing for after-acquired financia
11 interests; prohibiting a conflict of interest
12 with respect to a blind trust; prohibiting a
13 covered public official fromattenpting to
14 i nfluence or exercise any control over
15 deci si ons regardi ng the managenent of the blind
16 trust; authorizing certain comrunications with
17 the trustee of the blind trust; requiring the
18 covered public official to report the blind
19 trust on his or her financial disclosure
20 statement; setting forth the requirements for a
21 qualifying blind trust; requiring that a copy
22 of the qualified blind trust agreenent be filed
23 with the Conmmission on Ethics within a
24 speci fied period; providing for the revocation
25 of a qualified blind trust; creating an
26 exenption for certain public officials;
27 provi ding an effective date.
28
29| Be It Enacted by the Legislature of the State of Florida:
30
31
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1 Section 1. Section 112.3142, Florida Statutes, is

2| created to read

3 112.3142 Qualified blind trusts.--

4 (1) The Legislature finds that where a trust is

5| created by a public official and the official does not know
6| the identity of the financial interests held by the trust and
7| does not control the interests held by the trust, his or her
8| official actions will not be influenced or appear to be

9| influenced by private considerations. Therefore, the

10| Legislature intends that such trusts be established and

11| operate in a manner that ensures that there is an actual |ack
12| of know edge and control by the official with respect to the
13| interests held in trust.

14 (2) As used in this section, the term"covered public
15| official” means the Governor, the Lieutenant Governor, and
16| each nenber of the Cabinet as specified ins. 4, Art. 1V of
17| the State Constitution.

18 (3)(a) A covered public official shall, before taking
19| office, place all of his or her personal investnents in any
20| form of property publicly traded on a national or regiona

21| exchange, other than interests in publicly traded nmutua

22| funds, into a publicly traded nmutual fund or qualified blind
23| trust.

24 (b) During the covered public official's term of

25| office, he or she may not voluntarily acquire any persona

26| investment in any formof property which is publicly traded on
27| a national or regional exchange, except in the form of

28| publicly traded nutual funds.

29 (c) If the covered public official acquires a

30| financial interest in any formof property that is publicly
31| traded on a national or regional exchange, other than an
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interest in publicly traded nutual funds, during the covered

public official's termof office due to events or actions

beyond his or her control, he or she shall imediately sel

the financial interest or place the financial interest in a

qualified blind trust.

(d) A covered public official nmay place other forns of

personal investments, as provided in this section, into a

qualified blind trust.

(4) 1f a covered public official holds a financia

interest in a qualified blind trust that neets the

requirenents of this section, he or she will not have a

conflict of interest that is prohibited under s. 112.313(3) or

s. 112.313(7)., or a voting conflict of interest under_ s.

112. 3143, with respect to that financial interest.

(5) Except _as otherwi se provided in this section, the

covered public official and any other person having a

beneficial interest in a qualified blind trust may not attenpt

to influence or exercise any control over decisions regarding

the managenent of assets in the qualified blind trust or make

any effort to obtain information with respect to the hol di ngs

of the trust, including obtaining a copy of any trust tax

return filed or any related infornmation.

(6) FExcept for communi cations that consist solely of

requests for distributions of cash or other unspecified assets

of a qualified blind trust, the covered public official or any

ot her person having a beneficial interest in the blind trust

may not have any direct or _indirect communication with the

trustee with respect to the trust unless such conmunication is

in witing and unless it relates to:
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(a) A request for a distribution fromthe trust which

does not specify whether the distribution nust be made in cash

or _in kind;

(b) The general financial interests and needs of the

covered public official or other person having a beneficia

interest in the trust, including, but not linmted to, an

interest in maxim zing incone or long-termcapital gain;

(c) Notifying the trustee of a new |l aw or requl ation

applicable to the covered public official which prohibits the

covered public official fromholding a certain asset and which

notification directs that the asset not be held by the trust;

or

(d) Directing the trustee to sell all of an asset

placed in the trust by the covered public official at the tine

the blind trust was established which, in the determ nation of

the covered public official, creates a conflict of interest or

t he appearance of a conflict due to the subsequent assunption

of duties by the public official

(7) The covered public official shall report as an

asset _on his or her financial disclosure statenent the

interest in the blind trust and its value if value is required

to be reported. The covered public official shall also report

the blind trust as a prinmary source of incone on his or her

financial disclosure statenent and the anmpunt if the ampunt of

incone is required to be reported. The covered public officia

shall not be required to report as a secondary source of

incone on his or her financial disclosure statenent any source

of incone to the blind trust.

(8) A qualified blind trust nust be established by the

covered public official and neet the follow ng requirenents:
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(a) The person or entity appointed as the trustee nust

not be:

1. Arelative, as defined in s. 112.312(21), of the

covered public official

2. A person who is an elected or appointed public

officer or a public enployee; or

3. A person who has been appointed to serve in an

agency by the covered public official or by a public officer

or public enployee supervised by the covered public official

(b) The trust agreenent establishing the blind trust

1. Contain a clear statenment of its purpose, which is

to renove fromthe covered public official control and

knowl edge of investment of trust assets so that any conflicts

bet ween the covered public official's responsibilities as a

public official and his or her private interests will be

el i m nat ed;

2. Gve the trustee conplete discretion to manage the

trust, including, but not linmted to, the power to dispose of

and acquire trust assets without consulting or notifying the

covered public official or any other person having a

beneficial interest in the trust;

3. Prohibit communi cati on between the trustee and the

covered public official and any other person having a

beneficial interest in the trust concerning the holdings or

sources of incone of the trust, except for ampunts of cash

val ue or net incone or loss if such report does not identify

any asset or holding except as provided in this section;

4. Provide that the trust tax return nust be prepared

by the trustee or his or her designee, and that any rel ated

information nmay not be disclosed to the covered public
5
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official or to any other beneficiary except as provided in

this section;

5. Permt the trustee to notify the covered public

official of the date of disposition and value at disposition

of any original investnent or interests in real property to

the extent required by federal tax |law so that information can

be reported on the covered public official's applicable tax

return;

6. Prohibit the trustee fromdisclosing to the covered

public official and any other person having a beneficia

interest in the trust any information concerning replacenent

assets to the trust, except for the nmininumtax infornmation

which is necessary in order for the covered public officia

and others having a beneficial interest to file their incone

taxes and which does not describe or identify the individua

sources of incone;

7. Provide that the trustee may not invest trust

assets in business entities that he or she knows are requl ated

by or do a significant ampunt of business with the covered

public official's public agency; and

8. Provide that the trust is not effective until it is

approved by the commi ssion.

(c) The trust nust contain only readily marketable

assets that are free of any restriction with respect to their

transfer or sale.

(d) The trust must be approved by the comr ssion as

neeting the requirements of this section.

(9) A copy of the qualified blind trust agreenent nust

be filed with the conmm ssion no later than 5 business days

after the agreenment is executed and nust include:

(a) Alisting of the assets placed in the trust;
6
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(b) The date the agreenent was execut ed;

(c) The nane _and address of the trustee; and

(d) A separate statenent signed by the trustee, under

penalty of perjury, certifying that he or she will not revea

any information related to the trust to the covered public

official or any other person having a beneficial interest in

the qualified blind trust other than infornmation that is

aut hori zed under this section, and that, to the best of the

trustee's know edge, the submitted blind trust agreenent

conplies with this section.

(10) 1If the qualified blind trust is revoked while the

covered public official is serving in a position requiring

financial disclosure pursuant to this part, or if the covered

public official learns of any replacenent assets that have

been added to the trust, the covered public official nust file

an_amendnent _to his or her nost recent financial disclosure

statenent no later than 60 days after the date of revocation

or _the addition of the replacenent assets. The covered public

official nust disclose the previously unreported pro rata

share of the trust's interests in investnents or incone

derived fromsuch investnents. For purposes of this section,

any replaced asset of which the covered public official |earns

nust be treated as though the asset were an original asset of

the trust.

Section 2. A covered public official serving in office

on the effective date of this act shall not be subject to the

provisions of this act for the remninder of his or her current

termof office, unless the covered public official files an

irrevocable statenent with the commi ssion expressing his or

her intent to be subject to the provisions of this act.

Section 3. This act shall take effect July 1, 2007.
7
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1 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N
COW TTEE SUBSTI TUTE FOR

2 Senate Bill 524

3

4] Committee Substitute for Senate Bill 524 requires cabinet
menbers, the Governor, and the Lieutenant Governor to pl ace

5| all personal i nvestnents that are in any form of property
traded on a national or regional exchange into either a

6| qualified blind trust or a publicly traded nmutual fund prior
to taking office, unless the property is already in a publicly

7| traded mutual fund. The new | anguage provides for specific
prohi bitions and requirenments regardi ng the acquisition and

8| managenent of propertr publicly traded on a national or
regi onal exchange while in off|ce and provides a specific

9| procedure that nust be followed if the trust is revoked while
the public official is still in office. The cormmittee

10| substitute requires that the trust neet certain requirenents
in order for the trust to be considered a "qualified blind

11| trust." The comittee substitute allows the public official to
Place other forms of property in the blind trust. The new

12 anguage al so provides a safe harbor provision for officials

o place financial interests into the blind trust. The

13 connlttee substitute provi des an exenption for cabi net
menbers, the Governor and the Lieutenant Governor serving in

14| office on the effective date of the bill for the reminder of
his or her current termof office unless the official files a

15| irrevocable statenment with the Ethics Comm ssion indicating
that he or she wi shes to be subject to the provisions of the

16| act.
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