Fl ori da Senate - 2007 CS for SB 636

By the Committee on Banking and |Insurance; and Senator Lawson

597-2471-07

1 A Dbill to be entitled

2 An act relating to title insurance; anmending s.
3 626. 84201, F.S.; providing additiona

4 requi renents for nonresident title insurance

5 agent licensure; anending s. 626.9541, F.S.

6 revi sing unlawful rebate specifications;

7 anmending s. 627.7711, F.S.; revising

8 definitions; anmending s. 627.780, F.S.

9 provi di ng an exception to a prohibition against
10 dealing in certain prem unms; anendi ng sSs.

11 627.782 and 627.783, F.S.; revising rate and
12 rate-devi ati on requirenents; anending s.

13 627.7845, F.S.; revising deternination of

14 insurability and records retention

15 requi renents; anending s. 701.04, F.S.

16 clarifying the content of estoppel letters sent
17 to nortgagors; anending s. 701.041, F.S.

18 revising definitions relating to nortgage

19 certificates of release; revising lintations
20 on the application of the statute; adding title
21 i nsurance agents for the purpose of assigning
22 liability for damages; deleting the authority
23 of the Financial Services Conm ssion to adopt
24 rul es establishing charges; providing an
25 effective date.
26
27| Be It Enacted by the Legislature of the State of Florida:
28
29 Section 1. Section 626.84201, Florida Statutes, is
30| anended to read:
31
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626.84201 Nonresident title insurance
agents.--Notwi thstanding s. 626.8414(2), the departnent, upon
application and paynment of the fees specified in s. 624.501
may issue a license as a nonresident title insurance agent to
an individual not a resident of this state in the same nmanner
applicable to the |licensure of nonresident general I|ines

agents under the provisions of s. 626.741, provided the

i ndi vi dual passes the exam nation for |licensure required under

s. 626.221. Nonresident title insurance agents |icensed

pursuant to this section nust conplete the continuing

education requirenents of s. 626.2815 in the sane manner_as

resident title insurance agents. Sections 626.742 and 626. 743

apply to nonresident title insurance agents.

Section 2. Paragraph (h) of subsection (1) of section
626. 9541, Florida Statutes, is amended to read:

626. 9541 Unfair nmethods of conpetition and unfair or
deceptive acts or practices defined.--

(1) UNFAI R METHODS OF COMPETI TI ON AND UNFAI R OR
DECEPTI VE ACTS. --The followi ng are defined as unfair nethods
of conpetition and unfair or deceptive acts or practices:

(h) Unlawful rebates.--

1. Except as otherw se expressly provided by |aw, or
in an applicable filing with the office, know ngly:

a. Pernmitting, or offering to make, or nmeking, any
contract or agreement as to such contract other than as
plainly expressed in the insurance contract issued thereon

b. Paying, allow ng, or giving, or offering to pay,
allow, or give, directly or indirectly, as inducenent to such
i nsurance contract, any unlawful rebate of preni unms payable on

the contract, any special favor or advantage in the dividends

2
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or other benefits thereon, or any val uabl e consideration or
i nducenment whatever not specified in the contract;

c. Guving, selling, or purchasing, or offering to
give, sell, or purchase, as inducenent to such insurance
contract or in connection therewith, any stocks, bonds, or
ot her securities of any insurance comnmpany or other
corporation, association, or partnership, or any dividends or
profits accrued thereon, or anything of val ue whatsoever not
specified in the insurance contract.

2. Nothing in paragraph (g) or subparagraph 1. of this
par agraph shall be construed as including within the
definition of discrimnation or unlawful rebates:

a. |In the case of any contract of life insurance or
life annuity, paying bonuses to all policyhol ders or otherw se
abating their premuns in whole or in part out of surplus
accurul ated from nonparticipating insurance; provided that any
such bonuses or abatenment of premiuns is fair and equitable to
all policyholders and for the best interests of the conpany
and its policyhol ders.

b. 1In the case of life insurance policies issued on
the industrial debit plan, making allowance to policyhol ders
who have continuously for a specified period nmade prem um
paynments directly to an office of the insurer in an anount
which fairly represents the saving in collection expenses.

c. Readjustnment of the rate of premumfor a group
i nsurance policy based on the | oss or expense thereunder, at
the end of the first or any subsequent policy year of
i nsurance thereunder, which my be made retroactive only for
such policy year.

d. |Issuance of life insurance policies or annuity
contracts at rates |less than the usual rates of prem uns for

3
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such policies or contracts, as group insurance or enpl oyee
i nsurance as defined in this code.

e. Issuing life or disability insurance policies on a
sal ary savings, bank draft, preauthorized check, payrol
deduction, or other simlar plan at a reduced rate reasonably
related to the savings nmade by the use of such plan.

3.a. No title insurer, or any nmenber, enployee,
attorney, agent, or agency thereof, shall pay, allow, or give,
or offer to pay, allow, or give, directly or indirectly, as
i nducement to title insurance, or after such insurance has
been effected, any rebate or abatenent of the agent—s—

—5- i i . premni um or any ot her
charge or fee fer—+relatedtitleservicesbelowthecost—for
providing—sueh—serviees, or provide any special favor or
advant age, or any nonetary consideration or inducenent
what ever . Nething—hereirn——econtatned—shalH—prectude—an—abaterent
Hr—an—atterney-—sfeechargedfor—tegal—services—

b. Nothing in this subparagraph shall be construed as
prohi biting the paynent of fees to attorneys at |aw duly
licensed to practice lawin the courts of this state, for
prof essi onal services, or as prohibiting the paynent of earned
portions of the premiumto duly appointed agents or agencies
who actually performservices for the title insurer. Nothing

in this subparagraph shall prohibit a rebate or abatenent of

an_attorney's fee charged for professional services, the

portion of the premumthat is not required to be retained by

the insurer pursuant to s. 627.782(1), or any other agent

charge or fee, to the person responsible for paying the

prenmium charge, or fee.

c. No insured named in a policy, or any other person
directly or indirectly connected with the transaction
4
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i nvol ving the issuance of such policy, including, but not
limted to, any nortgage broker, real estate broker, builder
or attorney, any enployee, agent, agency, or representative

t hereof, or any other person whatsoever, shall know ngly
receive or accept, directly or indirectly, any rebate or

abat ement of any portion of the title insurance prem um or of

any other charge or fee said—eharge~ or any nonetary
consi deration or inducenent whatsoever, except ether—thar as

set forth in sub-subparagraph b. However, no portion of the

attorney's fee, the premumthat is not required to be

retained by the insurer pursuant to s. 627.782(1), any agent

charge or fee, or any other nobnetary consideration or

i nducenent, nmay be paid directly or indirectly for the

referral of title insurance business.

Section 3. Subsection (1) of section 627.7711, Florida

Statutes, is anmended, and subsection (4) is added to that
section, to read
627.7711 Definitions.--As used in this part, the term
(1)(a) "dosing Relatedtitte services" neans services
performed by a |icensed title insurer, e title insurance

agent or agency, or _attorney agent in the agent's or agency's

capacity as such, including, but not limted to, prepartng—oer
- . , - . , -

: I : 't - . ~odefiti i I
steh—other—nfermation—as—ay—behneeessary— preparing
docunents necessary to close the transaction, conducting the
closing, or handling the disbursing of funds related to the
closing in a real estate closing transaction in which a title
i nsurance commitnment or policy is to be issued. Fhe—premom

. . . .
5
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1 (b) "Primary title services" neans determ ning

2| insurability in accordance with sound underwiting practices
3| based upon evaluation of a reasonable title search and

4| examnatieon—oefthetitle or a search of the records of a

5| Uniform Conmerci al Code filing office and such ot her

6| informati on as may be necessary, determ nation and cl earance
7| of underwriting objections and requirenents to elinminate risk,
8| preparation and i ssuance of a title insurance conm tnent

9| setting forth the requirenents to insure, and preparation and
10| issuance of the policy. Such services do not include closing
11| services or title searches, for which a separate charge is or
12| separate charges are made

13 (4) "Title search" neans the conpiling of title

14| information fromofficial or public records.

15 Section 4. Subsection (1) of section 627.780, Florida
16| Statutes, is anended to read:

17 627.780 1llegal dealings in sk premum--

18 (1) A person may not know ngly quote, charge, accept,
19| collect, or receive a premumfor title insurance other than
20| the prem um adopted by the comn ssion, except as provided in
21| s. 626.9541(1)(h)3.b.

22 Section 5. Subsection (1) of section 627.782, Florida
23| Statutes, is anended to read:

24 627.782 Adoption of rates.--

25 (1) Subject to the rating provisions of this code, the
26| commi ssion nmust adopt a rule specifying the premiumto be

27| charged in this state by title insurers for the respective

28| types of title insurance contracts and, for policies issued
29| through agents or agencies, the percentage of such prem um
30| required to be retained by the title insurer which shall not
31| be less than 30 percent. However, in a transaction subject to

6
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1| the Real Estate Settlement Procedures Act of 1974, 12 U. S.C
2| ss. 2601 et seq., as anmended, no portion of the prem um

3| attributable to providing a primary title service shall be

4| paid to or retained by any person who does not actually

5 performor is not liable for the performance of such service.
6l ¥ L , , : o : I
7| tH+tte—services—charges—radein—additiontothe premumbased
8| upen—theexpenses—assoctatedwththe servieces+endered—and

9| ether—+elevant—factors—

10 Section 6. Subsection (1) of section 627.783, Florida
11| Statutes, is anended to read:

12 627.783 Rate deviation.--

13 (1) Atitle insurer may petition the office for an

14| order authorizing a specific deviation fromthe adopted

15| prem um—anrd—a—titte—insurer—er—titlenRsurance—agenrt—ray

16| petition—the—-offiecefor—anorder—authorizingandpermtting o
17| speeifie—deviation—abevethereasonableechargefor+related

18| t++tte——serveces—renderedspeetfiedinrs—627++782(1. The

19| petition shall be in witing and sworn to and shall set forth
20| allegations of fact upon which the petitioner will rely,

21| including the petitioner's reasons for requesting the

22| deviation. Any authorized title insurer, agent, or agency nmay
23| join in the petition for like authority to deviate or may file
24| a separate petition praying for like authority or opposing the
25| deviation. The office shall rule on all such petitions

26| simultaneously.

27 Section 7. Subsections (1), (2), and (3) of section
28| 627.7845, Florida Statutes, are anended to read:

29 627.7845 Determnation of insurability required;

30| preservation of evidence of title search and exam nation. --
31
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(1) Atitle insurer may not issue a title insurance
commitment, endorsement, or title insurance policy until the

title insurer has caused to be nnde eenddeted a deterni nation

of insurability based upon the eval uation of a reasonable
title search ard—examnatieon—of—thet+itte or a _search of the

records of a Uniform Commercial Code filing office, as

appl i cabl e, has exami ned such other information as nay be
necessary, and has caused to be nmade a deternination of
insurability of title or the existence, attachnents,
perfection, and priority of a Uniform Conmercial Code security
i nterest, including endorsenent coverages, in accordance with
sound underwiting practices.

(2) The title insurer shall cause the evidence of the
determ nation of insurability and the reasonable title search
afrd—examhation—ef—thetitle or search of the records of a

Uni form Commercial Code filing office to be preserved and
retained inits files or in the files of its title insurance
agent or agency for a period of not |less than 7 years after
the title insurance conmtnent, title insurance policy, or
guarantee of title was issued. The title insurer or agent or
agency nust produce the evidence required to be nmintai ned by
this subsection at its offices upon the demand of the office.
Instead of retaining the original evidence, the title insurer
or the title insurance agent or agency may, in the regul ar
course of business, establish a systemunder which all or part
of the evidence is recorded, copied, or reproduced by any
phot ographi c, photostatic, microfilm mnicrocard, mniature
phot ographi c, or other process which accurately reproduces or
forms a durable nedium for reproducing the original

(3) The title insurer or its agent or agency must
mai ntain a record of the actual #sk prem um charged ard

8
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1| relotedtitleservice—charges—ade for issuance of the policy
2| and any endorsenents in its files for a period of not |ess

3| than 7 years. The title insurer, agent, or agency nust produce
4| the record at its office upon denmand of the office.

5 Section 8. Subsection (1) of section 701.04, Florida
6| Statutes, is anmended to read:

7 701.04 Cancellation of nortgages, liens, and

8| judgnents.--

9 (1) Wthin 14 days after receipt of the witten

10| request of a nortgagor, the holder of a nortgage shall deliver
11| to the nortgagor at a place designated in the witten request
12| an estoppel letter setting forth the unpaid bal ance of the

13| loan secured by the nortgage, including the principal

14| interest, any other charges properly due under and secured by
15| the nortgage, and interest on a per-day basis for the unpaid
16| bal ance prneipal—balanrce—tnterest—due—andtheper—diem

17| rate. Whenever the amount of noney due on any nortgage, lien
18| or judgnent is to shal- be fully paid to the person or party
19| entitled to the paynent thereof, the nortgagee, creditor, or
20| assignee, or the attorney of record in the case of a judgnent,
21| to whom such paynent has shal—have been nade, shall execute
22| in witing an instrunent acknow edgi ng satisfaction of said
23| nortgage, lien, or judgnment and have the sane acknow edged, or
24| proven, and duly entered of record in the book provided by |aw
25| for such purposes in the proper county. Wthin 60 days after
26| of the date of receipt of the full payment of the nortgage,

27| lien, or judgment, the person required to acknow edge

28| satisfaction of the nortgage, lien, or judgnent shall send or
29| cause to be sent the recorded satisfaction to the person who
30| has made the full paynment. In the case of a civil action

31
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1| arising out of the provisions of this section, the prevailing
2| party is shaltH—be entitled to attorney's fees and costs.

3 Section 9. Section 701.041, Florida Statutes, is

4| anmended to read:

5 701.041 Title insurer; nortgage rel ease certificate.--
6 (1) DEFINTIONS. --For purposes of this section, the

7| term

8 (a) "Estoppel letter" nmeans a statenment of the ampunt
9| of:

10 1. The unpaid balance of a loan secured by a nortgage
11| including principal, interest, and any other charges properly
12| due under or secured by the nortgage; and

13 2. The interest on a per-day basis for the unpaid

14| bal ance.

15

16

17

18

19 (b) "Mortgagee" neans:

20 1. The grantee of a nortgage; or

21 2. |If a nortgage has been assigned of record, the |ast
22| person to whomthe nortgage has been assigned of record.

23 (c) "Mortgage servicer" nmeans the |ast person to whom
24| a nortgagor or the nortgagor's successor in interest has been
25| instructed by a nortgagee to send paynents on a | oan secured
26| by a nortgage. The A person transmitting an estoppel letter &
27| payeff—staterment is the nortgage servicer for the nortgage

28| described in the estoppel |etter payrert—staterent.

29 (d) "Mortgagor" nmeans the grantor of a nortgage.

30 - -

31| ef+
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1 1+—Fhe—unpai-dbalance—of—ateoanseeuredby arortgage-
2| itheludingprinecipal—interest—andany—other—chargesproperty
3| due—under—er—secured—by—themortgage—

4 2Z—nterest—on—aper—daybasts—Fer—theunpaldbalanrce—
5 (e "Record" neans to record with the clerk of the

6| circuit court or the conptroller in the county or counties in
7| which the real property securing the nortgage is |ocated.

8 (f)éegr "Title insurer” means a corporation or other

9| business entity authorized and |icensed under chapter 624 to
10| insure te—transact—thebusiness—ofinAsuring titles to

11| interests in real property ipathis—stateunder—chapter—624.

12 (2) APPLICATION.--This section applies to a nortgage

13| secured by a loan in the principal amunt of $500,000 or |ess,
14| as determined fromthe recorded nortgage, and which contains
15| no disclosure of record that the nortgage secures an open-end
16| or revolving line of credit agreenent.

17 (3) 2> CERTIFI CATE OF RELEASE. --An officer or duly

18| appointed agent of a title insurer may, on behalf of a

19| nortgagor or a person who acquired fromthe nortgagor title to
20| all or a part of the property described in a nortgage, execute
21| a certificate of release that conplies with the requirenents
22| of this section and record the certificate of release in the
23| real property records of each county in which the nortgage is
24| recorded if a satisfaction or release of the nortgage has not
25| been executed and recorded after the date paynent in full of
26| the |l oan secured by the nortgage was made in accordance with
27| an _estoppel letter a—payetrf—staterent furnished by the
28| nortgagee or the nortgage servicer
29 (4) 63> CONTENTS.--A certificate of rel ease executed
30| under this section nust contain:
31
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1 (a) The nane of the nortgagor, the nanme of the

2| original nortgagee, and, if applicable, the nortgage servicer
3| the date of the nortgage; the date of recording; and the

4| volume and page or docunment nunber in the real property

5| records in which the nortgage is recorded, together with

6| simlar information for the |last recorded assignnent of the

7| nortgage.

8 (b) A statenent that the nortgage being rel eased has
9| been deternmined eligible for release under this sections

10| iwreludinrg—any—redifications—thereof—was—inthe prineipal

11| ampunt—of—$500.000—-o0rtess.

12 (c) The nane of the title insurer filing the

13| certificate of release, a statenment that the person executing
14| the certificate of release is an officer or a duly appointed
15| agent of the title insurer, a statenment that the title insurer
16| is authorized and licensed to jnsure t+anrsact—thebusiness—of
17| iasurirg titles to interests in real property iathis——state
18| under chapter 624 or chapter 626, and, if executed by a duly
19| appoi nted agent, shall further provide the recording
20| information of the appoi ntnent of such agent as required by
21| subsection(5) (4.
22 (d) A statenment that the certificate of release is
23| made on behal f of the nortgagor or a person who acquired title
24| fromthe nortgagor to all or a part of the property described
25| in the nortgage.
26 (e) A statenment that the nortgagee or nortgage
27| servicer provided an estoppel |etter a—payetf—staterent which
28| was used to make paynent in full of the unpaid bal ance of the
29| loan secured by the nortgage.
30 (f) A statenent that paynment in full of the unpaid
31| balance of the | oan secured by the nortgage was nmade in

12
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1| accordance with an estoppel |etter the—payeff—staterent and

2| that a copy of the certificate of release was sent to the

3| nortgagee or nortgage servicer that provided the estoppe

4| letter payoff——staterent.

5 (5) 4> EXECUTION. - -

6 (a) A certificate of rel ease authorized by subsection
71(3)£2 nust be duly executed, sworn to or affirnmed under

8| penalty of perjury before a notary public, and recorded and

9| may be executed by an officer of a title insurer or by a duly
10| appointed agent of a title insurer. Such delegation to an

11| agent by a title insurer does shal+ not relieve the title

12| insurer of any liability for damages caused by the agent for
13| the execution or recordation of a certificate of release.

14 (b) The appointnment of an agent nust be duly executed,
15| acknow edged, and recorded by an officer of a title insurer
16| and nust state:

17 1. The title insurer as the principal

18 2. The identity of the person, partnership, or

19| corporation authorized to act as agent to execute and record
20| certificates of rel ease under proevided+for—in this section on
21| behalf of the title insurer

22 3. That the agent has the full authority to execute
23| and record certificates of rel ease under previdedFfer—in this
24| section on behalf of the title insurer

25 (c) A separate appointnment of agent is shalk not be
26| necessary for each certificate of release if previdedthat at
27| least one such appointnent is recorded in the county in which
28| the nortgaged property is |ocated. The appoi nt ment of agent
29| nmust be rerecorded where necessary to establish the authority
30| of the agent, but such authority shall continue until a

31| revocation of appointnment is recorded in the office of the

13
CODI NG Words st+r+eken are del etions; words underlined are additions.




Fl ori da Senate - 2007 CS for SB 636
597-2471-07

1| county recorder in which the appointnment of agent was

2| recorded.

3 (d) After recording reeerdatien—eof a title insurer's

4| revocation of appointnment in the office of the county recorder
5| in which the appoi ntment was recorded, the agent whose

6| appointnment is revoked Hr—sueh—eeunty shall have no further

7| authority to execute or record certificates of rel ease as

8| previdedinthis—seetion on behalf of that title insurer with
9| respect to any nortgages recorded in that county, and no such
10| certificate of rel ease thereafter executed or recorded by that
11| agent on behalf of that title insurer is shal—be effective to
12| rel ease any nortgage recorded in that county.

13 (6) 65> EFFECT. --For purposes of releasing the

14| nortgage, a certificate of release containing the infornmation
15| and statenents provided for in subsection(4)3> and executed
16| as provided in subsection(5) may{4—s—entitledto be

17| recorded with the county recorder and operates as a rel ease of
18| the nmortgage described in the certificate of release. The

19| county recorder shall rely upon the certificate to rel ease the
20| nortgage. Recording of a certificate of release by a title

21| insurer or its agent shall not relieve the nortgagor, or the
22| nortgagor's successors or assigns, fromany personal liability
23| on the I oan or other obligations secured by the nortgage. A
24| certificate of release recorded pursuant to this section

25| fulfills any other obligation of the nortgagee or nortgage

26| servicer to file a satisfaction or rel ease of the nortgage.

27 (7) 66> LIABILITY OF TITLE | NSURER. - -

28 (a) In addition to any other renedy provided by |law, a
29| title insurer and a title insurance agent recording a

30| certificate of release under this section shall be liable to
31| the holder of the obligation secured by the nortgage for

14
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actual danmge sustained due to the recording of the
certificate of rel ease. Reasonable costs and attorneys' fees
shall be awarded to the prevailing party.

(b) The title insurer named in a certificate of
release filed by a duly appointed agent shall be liable
pursuant to this subsection without regard to whether the
title insurer authorized the specific certificate of rel ease
recorded by the agent.

(c) The title insurer and the title insurance agent

shall have no liability under this subsection if the title

insurer or title insurance agent shows that paynent in full of

t he unpai d bal ance of the | oan secured by the nortgage was

made in accordance with the estoppel |etter payeff—staternent

furni shed by the nortgagee or the nortgage servicer

(d) Liability of a title insurer under ptrstant—te

this section is shaltH—be considered to be a title insurance

claimon real property in this state pursuant to s. 627.7865.
(8~ RECORDING. --1f a nortgage is recorded in nore
than one county and a certificate of release is recorded in
one of such counties, a certified copy of the certificate of
rel ease may be recorded in another of such counties with the
same effect as the original. In all cases, the certificate of

rel ease nust shatt+ be entered and i ndexed as satisfactions of

nort gage are entered and i ndexed.

15
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1 Section 10. This act shall take effect Cctober 1

2| 2007.

3

4 STATEMENT OF SUBSTANTI AL CHANGES CONTAI NED I N

COW TTEE SUBSTI TUTE FOR

5 Senate Bill 636

6

7| The conmittee substitute provides the foll owi ng changes:

8| 1. Revi ses the provision that allows title insurance agents
to reduce or rebate to custonmers the agent's conmm ssion

9 or other agent fees and charges.

10| 2 Specifies that no rebate can be paid to a third party for
referring title insurance business to a particul ar agent

11 or insurer.

12| 3 Amends the definition of an "estoppel letter" relating to

13 nortgage certificates of rel ease.

4. Revi ses the provision to clear |liens that have been

14 satisfied fromthe public records.

15| 5 Del etes the requirenent that the Financial Services
Commi ssion adopt rules to establish a prem um charged by

16 atitle agent for preparing and recording of an affidavit
of rel ease of a nortgage

17
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