Florida Senate - 2008 CS for SB 1030

By the Committee on Transportation; and Senators Gaetz and Baker

596-04450-08 20081030c1

1 A bill to be entitled

2 An act relating to highway safety; creating the "Deputy

3 Michael Callin, Michael Haligowski, and Deputy Ryan C.

4 Seguin Memorial Traffic Safety Act"; amending s. 318.14,

5 F.S.; authorizing the court to withhold adjudication of

6 certain violations related to driving without a valid

7 license if the person cited meets certain conditions;

8 providing that the withholding of adjudication is not a

9 conviction under certain circumstances; amending s.

10 322.03, F.S.; requiring a written judgment signed by the
11 judge and recorded by the clerk for cases involving a

12 violation of requirements to possess a valid driver

13 license; amending s. 322.251, F.S.; requiring impoundment
14 and immobilization information to be included with notice
15 to a person whose driver license or driving privilege is
16 being canceled, suspended, revoked, or disqualified;

17 requiring the Department of Highway Safety and Motor

18 Vehicles to make driver license status information

19 available to the public through the Internet and a
20 telephone hotline; amending s. 322.34, F.S.; providing for
21 application of certain penalty provisions to a person who
22 does not have a valid driver license or whose driver
23 license or driving privilege has been disqualified;
24 revising penalties for driving without a valid license or
25 knowingly driving while driver license or driving
26 privilege is canceled, suspended, revoked, or disqualified
27 for specified alcohol-related or drug-related convictions
28 or refusal to submit to certain testing; revising
29 provisions for satisfaction of the element of knowledge;
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30 requiring a cancellation, suspension, revocation, or
31 disqualification by the department or a uniform traffic
32 citation to contain notice that the person's driver
33 license or driving privilege has been canceled, suspended,
34 revoked, or disqualified; requiring impoundment and
35 immobilization information to be included with notice to a
36 person whose driver license or driving privilege has been
37 canceled, suspended, revoked, or disqualified; revising
38 penalty provisions for a habitual offender driving while
39 his or her license is revoked; providing that a person who
40 causes the death of or serious bodily injury to another
41 person by careless or negligent operation of a motor
42 vehicle while his or her license or driving privilege is
43 canceled, suspended, revoked, or disqualified commits a
44 felony of the third degree; requiring a written judgment
45 signed by the judge and recorded by the clerk for cases
46 involving a violation of requirements to possess a valid
47 driver license; amending s. 322.34, F.S.; requiring a law
48 enforcement officer who determines that a motor vehicle is
49 being driven by or is under the actual physical control of
50 a person whose driver license or driving privilege is
51 canceled, suspended, revoked, or disqualified to impound
52 or immobilize the motor vehicle; providing for notice to
53 the driver; providing for impoundment and immobilization
54 of the motor vehicle by the department; providing for
55 notice to registered owners of the motor vehicle and
56 lienholders; providing for the department to commence
57 impoundment or immobilization at the scene where the motor
58 vehicle was immobilized; providing procedures; providing
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59 for release of the motor vehicle; requiring department
60 records to contain impoundment and immobilization
61 information; providing for payment of costs; providing for
62 certain fees and distribution of moneys collected;
63 requiring the department to authorize release of the motor
64 vehicle under certain circumstances; prohibiting operation
65 of an immobilized motor vehicle; providing for an
66 immobilized motor vehicle that is found being operated
67 upon any street or highway in this state before release
68 from immobilization to be seized and subject to forfeit;
69 authorizing the department to contract with vendors;
70 directing the department to inform the person whose driver
71 license or driving privilege has been canceled, suspended,
72 revoked, or disqualified that any motor vehicle driven by
73 or under the actual physical control of that person is
74 subject to impoundment and immobilization; requiring the
75 department to make driver license status information
76 available to the public through the Internet and a
77 telephone hotline; authorizing the department to adopt
78 rules; creating s. 322.3402, F.S.; authorizing the state
79 attorney to establish a Drive Legal program for certain
80 persons accused of a misdemeanor offense of driving while
81 license suspended to divert the person from prosecution or
82 offer a negotiated disposition; providing for exceptions
83 to be made by the state attorney; providing for criteria
84 for admission to the program; providing for program
85 administration policies; requiring county courts and
86 clerks of court to cooperate with the state attorney to
87 consolidate an applicant's pending traffic matters and to
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assist indigent applicants obtain a valid Florida driver's
license by disposing of outstanding monetary obligations
by ordering public works or community service; amending s.
322.341, F.S.; revising penalty provisions for a person
who drives a motor vehicle when his or her driver license
has been permanently revoked; directing the department to
inform drivers whose license or driving privilege has been
canceled, suspended, revoked, or disqualified and the
motoring public of the provisions for impoundment and
immobilization of motor vehicles provided under the act;

providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the "Deputy Michael

Callin, Michael Haligowski, and Deputy Ryan C. Seguin Memorial

Traffic Safety Act."

Section 2. Subsection (11) of section 318.14, Florida
Statutes, 1s amended to read:

318.14 Noncriminal traffic infractions; exception;
procedures.--

(11) (a) If adjudication is withheld for any person pursuant

to subsection (9) or subsection (10) ehargeder—eitedunder—this

seetion, such action is not a conviction.

(b) If a person is cited for a violation of s.

322.34(2) (a)l. or 2. with a license that has been suspended

solely for failure to appear, failure to pay a civil penalty,

failure to attend a driver improvement course pursuant to s.

322.291, failure to pay child support, or failure to pay a
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judgment and such person provides to the court a valid or

reinstated driver's license and proper proof of maintenance of

security as required by s. 316.646, the court may withhold

adjudication pursuant to this subsection. If adjudication is

withheld for any person pursuant to this paragraph, such action

is not a conviction if adjudication has not been withheld under

this paragraph for a prior offense during the 3 years before the

date of the cited offense. This paragraph does not affect the

court's ability to grant a withhold of adjudication under any

other provision currently in effect in any provision of traffic

or criminal court rules.

Section 3. Subsection (7) is added to section 322.03,
Florida Statutes, to read:
322.03 Drivers must be licensed; penalties.--

(7) Every judgment for a violation of subsection (1),

regardless of whether adjudication is withheld, shall be in

writing, signed by the judge, and recorded by the clerk of the

circuit court.

Section 4. Subsections (1) and (6) of section 322.251,
Florida Statutes, are amended to read:

322.251 Notice of cancellation, suspension, revocation, or
disqualification of license.--

(1) All orders of cancellation, suspension, revocation, or
disqualification issued under the provisions of this chapter,
chapter 318, chapter 324, or ss. 627.732-627.734 shall be given
either by personal delivery thereof to the licensee whose license
is being canceled, suspended, revoked, or disqualified or by
deposit in the United States mail in an envelope, first class,

postage prepaid, addressed to the licensee at his or her last
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known mailing address furnished to the department. Such mailing
by the department constitutes notification, and any failure by
the person to receive the mailed order will not affect or stay
the effective date or term of the cancellation, suspension,
revocation, or disqualification of the licensee's driving

privilege. Notification of cancellation, suspension, revocation,

or disqualification given by the department under this section

shall also inform the person whose license or driving privilege

has been canceled, suspended, revoked, or disqualified that any

motor vehicle driven by or under the actual physical control of

that person while the license or driving privilege is canceled,

suspended, revoked, or disqualified is subject to impoundment and

immobilization under s. 322.34; however, any failure by the

department to include the impoundment and immobilization

information with the notification or any failure by the person to

receive that information will not affect or stay the effective

date or term of the cancellation, suspension, revocation, or

disqualification of the licensee's driving privilege and will not

preclude, bar, or otherwise affect the impoundment or

immobilization of a motor vehicle under s. 322.34.

(6) (a) Whenever a cancellation, suspension, revocation, or
disqualification occurs, the department shall enter the
cancellation, suspension, revocation, or disqualification order
on the licensee's driver file 20 days after the notice was
actually placed in the mail. Any inquiry into the file after the
20-day period shall reveal that the license is canceled,
suspended, revoked, or disqualified and whether the license has
been received by the department.

(b) The department shall make available on its Internet
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website the means to determine the status of a person's driver's

license by entering the driver's license number. The department

shall also provide an automated telephone hotline to provide

callers with the status of a person's driver's license.

Section 5. Effective October 1, 2008, subsections (1), (2),
(4), (5), and (6) of section 322.34, Florida Statutes, are
amended, and subsection (10) is added to that section, to read:

322.34 Driving while license suspended, revoked, canceled,
or disqualified.--

(1) Except as provided in subsection (2) and s. 322.341,

any person whose driver's license or driving privilege has been

canceled, suspended, e¥ revoked, or disqualified, except a

"habitual traffic offender" as defined in s. 322.264, who drives
a vehicle upon the highways of this state while such license or

privilege is canceled, suspended, e¥ revoked, or disqualified

commits d+s—guitty—ef a moving violation, punishable as provided
in chapter 318.

(2) (a) Except as provided in s. 322.341, any person whose

driver's license or driving privilege has been canceled,

suspended, e¥ revoked, or disqualified as provided by law, except

persons defined in s. 322.264, who, knowing of such cancellation,

suspension, e¥ revocation, or disqualification, drives any motor

vehicle upon the highways of this state while such license or

privilege is canceled, suspended, e¥ revoked, or disqualified, or

any person who drives any motor vehicle upon the highways of this

state without having a valid driver's license as required under

s. 322.03, upon:
l.4&)» A first conviction is guilty of a misdemeanor of the

second degree, punishable as provided in s. 775.082 or s.
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775.083, except that any person whose driver's license or driving

privilege was canceled, suspended, revoked, or disqualified under

Ss. 322.2615 relating to unlawful blood-alcohol level or breath-

alcohol level or for refusal to submit to a breath, urine, or

blood test authorized by s. 316.1932, s. 322.28(2) (a) for a

violation of s. 316.193 or s. 316.1931 prohibiting driving under

the influence, s. 316.655(2) for an alcohol-related or drug-

related conviction, or s. 316.1939 for refusal to submit to

testing is guilty of a misdemeanor of the first degree,

punishable as provided in s. 775.082 or s. 775.083.

2.4b)» A second conviction is guilty of a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s. 775.083.

3.4e)> A third or subsequent conviction is guilty of a
felony of the third degree, punishable as provided in s. 775.082,
s. 775.083, or s. 775.084.

(b) If any person whose driver's license or driving

privilege was canceled, suspended, revoked, or disqualified under

S. 322.2615 relating to unlawful blood-alcohol level or breath-

alcohol level or for refusal to submit to a breath, urine, or

blood test authorized by s. 316.1932, s. 322.28(2) (a) for a

violation of s. 316.193 or s. 316.1931 prohibiting driving under

the influence, s. 316.655(2) for an alcohol-related or drug-

related conviction, or s. 316.1939 for refusal to submit to

testing is convicted under this subsection, the court must order

imprisonment for not less than 30 days or a probationary period

of not less than 90 days requiring the same level of supervision

as community control with electronic monitoring as described in

chapter 948 and the use of a continuous alcohol monitor device.

(c) The element of knowledge is satisfied if the person has
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(1),; o the

suspension, e¥

been previously cited as provided in subsection
person admits to knowledge of the cancellation,
revocation,

or disqualification; or the person received notice as

provided in subsection (4). There shall be a rebuttable

presumption that the knowledge requirement is satisfied if a
judgment or order or a cancellation,

suspension, revocation, or

disqualification by the department as provided in subsection (4)

appears 1in the department's records fer—any—eas xeept—Ffor—on
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(4) Any judgment or order rendered by a court or

adjudicatory body, any cancellation, suspension, revocation, or

disqualification by the department, or any uniform traffic

citation that cancels, suspends, e¥ revokes, or disqualifies a

person's driver's license must contain a provision notifying the
person that his or her driver's license has been canceled,

suspended, e¥ revoked, or disqualified and must inform the person

that any motor vehicle driven by that person while the license is

canceled, suspended, revoked, or disqualified shall be impounded

or immobilized pursuant to this section.

(5) Any person whose driver's license has been revoked

pursuant to s. 322.264 (habitual offender) and who drives any

motor vehicle upon the highways of this state while such license

is revoked commits ds—guitty—of a felony of the third degree,

punishable as provided in s. 775.082, s. 775.083, or s. 775.084,

and the court must order imprisonment for not less than 60 days.

(6) Any person who operates a motor vehicle:
(a) Without having a driver's license as required under s.

322.03; or
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262 (b) While his or her driver's license or driving privilege
263 is canceled, suspended, e¥ revoked, or disqualified pursuvant—*£
264 S+—3+6-655s5+— 322 268y 5322 27 {2V oy g 3922 282} or (4},
265

266| and who by careless or negligent operation of the motor wvehicle
267 causes the death of or serious bodily injury to another human
268| being, commits +s—eguitty—eof a felony of the third degree,

269| punishable as provided in s. 775.082 or s. 775.083.

270 (10) With respect to any offense governed by this section,

271 regardless of whether adjudication is withheld, every judgment

272 shall be in writing, signed by the judge, and recorded by the

273 clerk of the circuit court.

274 Section 6. Effective July 1, 2009, subsections (3) and (8)
275 of section 322.34, Florida Statutes, as amended by this act, are
276| amended to read:

277 322.34 Driving while license suspended, revoked, canceled,
278 or disqualified.--

279 (3) In any proceeding for a violation of this section, a
280 court may consider evidence, other than that specified in

281 subsection (2) or subsection (11), that the person knowingly

282 violated this section.

283 (8) (a)1l. If a law enforcement officer determines that a

284| motor vehicle is being driven by or is under the actual physical

285 control of a person whose driver's license or driving privilege

286 is canceled, suspended, revoked, or disqualified, the officer

287 shall immediately impound the motor vehicle or immobilize the

288| motor vehicle by installing an immobilization device on the

289| wvehicle. The officer shall serve notice of the impoundment or

290 immobilization upon the driver. The notice shall include the
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location where the motor vehicle is being held and information on

the procedures to have the motor vehicle released from

impoundment or immobilization by a department-approved vendor. A

law enforcement agency or officer who proceeds in good faith to

immobilize or impound a vehicle under this section shall not be

responsible for any towing, immobilizing, or impounding fees. A

law enforcement officer may leave the scene of the impoundment

without completing the impoundment process if the officer is

ordered elsewhere by his superior officer or an emergency

elsewhere arises, or due to other exigent circumstances.

2. A law enforcement officer impounding or immobilizing a

motor vehicle under subparagraph 1. shall notify the department

or the department's agent within 24 hours to effect impoundment

or immobilization under this paragraph. The department or the

department's agent shall remove and impound or immobilize the

motor vehicle at another location. The motor vehicle may be

immobilized by installation of an immobilization device on the

vehicle; however, the impounding company shall not release the

motor vehicle for immobilization at another location without

proof that the immobilization vendor is approved by the

department. The motor vehicle shall remain in impound or

immobilized until the owner or lessee receives authorization from

the department for release of the motor vehicle under the

provisions of this subsection. The department is authorized to

adopt by rule procedures for removal and immobilization of the

motor vehicle by a department-approved vendor from the location

where the motor vehicle was impounded or immobilized by the law

enforcement officer under subparagraph 1.

3. A motor vehicle impounded or immobilized under this
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paragraph that, according to the records of the department, is

owned or leased by the person who was driving or in actual

physical control of the motor vehicle when it was stopped and

impounded or immobilized under subparagraph 1. shall remain

impounded or immobilized until the person's license and driving

privilege are reinstated and payment of the fees imposed under

paragraph (c) and all costs of towing, impoundment,

immobilization, and storage has been made. If department records

show a different owner or lessee, and that owner or lessee did

not know that the person was driving in violation of s. 322.34,

the motor vehicle shall be released to that owner or lessee or

the owner’s or lessee’s agent without payment of the fees imposed

under paragraph (c) and without payment of costs of towing,

impoundment, immobilization, and storage. The department's

records shall reflect that the motor vehicle is immobilized or

impounded.

(b) Within 7 business days after the date the law

enforcement agency or the department impounds or immobilizes the

motor vehicle under this subsection, the department shall send

notice of the impoundment or immobilization by certified mail,

return receipt requested, to any registered owners or coowners of

the motor vehicle other than the driver and to each person of

record claiming a lien against the motor vehicle. The notice

shall include the location where the motor vehicle is being held

and information on the procedures to have the motor vehicle

released from impoundment or immobilization by a department-

approved vendor. All costs and fees for the impoundment or

immobilization, including the cost of notification, must be paid

by the owner of the motor vehicle or, if the motor vehicle is
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leased, by the person leasing the motor vehicle.

(c)l. The department shall collect a $30 processing fee

from the owner or lessee prior to release of any motor wvehicle

immobilized or impounded under this subsection. Moneys collected

under this subparagraph shall be forwarded to the Department of

Revenue, which shall deposit $28 of the fee into the State

Transportation Trust Fund created under s. 206.46 to be used to

carry out public transit responsibilities of the Department of

Transportation under s. 341.041. The Department of Revenue shall

remit the remaining $2 to the Florida Law Enforcement Memorial

Fund of the Florida State Lodge of the Fraternal Order of Police

to be used to carry out the purposes of that fund in this state.

2. The department shall charge a reasonable fee, not to

exceed $6, to the owner or lessee of the motor vehicle to cover

the operational costs of the program and the cost of immobilizing

or impounding the motor vehicle. Fees collected under this

subparagraph shall be deposited in the Highway Safety Operating

Trust Fund of the Department of Highway Safety and Motor

Vehicles.

(d) The department shall authorize release of the motor

vehicle to the owner or lessee:

1. Upon satisfaction of all of the requirements under this

subsection for release of the motor vehicle; or

2. Upon request by the owner or lessee and a statement that

the family of the owner or lessee living in the same household

has no other private or public means of transportation and at

least one household member has a valid driver's license that is

not canceled, suspended, revoked, or disqualified. The department

shall verify the statement using department records prior to
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authorization of release.

(e) A motor vehicle immobilized under this subsection may

not be operated in this state until released from immobilization

by the department or the department's agent. A motor vehicle

immobilized under this subsection that is found being operated

upon any street or highway in this state before being released by

the department or the department's agent shall be seized and

removed from the street or highway and may be forfeited pursuant

to ss. 932.701-932.704.

(f) The department may contract with vendors to carry out

the provisions of this subsection.

(g) Notification of cancellation, suspension, revocation,

or disqualification given by the department under s. 322.251

shall also inform the person whose driver's license or driving

privilege has been canceled, suspended, revoked, or disqualified

that any motor vehicle driven by or under the actual physical

control of that person while the license or driving privilege is

canceled, suspended, revoked, or disqualified is subject to

impoundment and immobilization under this subsection; however,

failure to receive the information shall not preclude, bar, or

otherwise affect the impoundment or immobilization of a motor

vehicle under this subsection.

(h) The department shall make available on its Internet

website the means to determine the status of a person's driver's

license by entering the driver's license number. The department

shall also provide an automated telephone hotline to provide

callers with the status of a person's driver's license.

(i) The department may adopt rules pursuant to ss.

120.536(1) and 120.54 to implement the provisions of this
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for a person accused of a violation of the misdemeanor offense of

driving while license suspended if the person's license was

suspended at the time of the offense for failure to pay a

penalty, failure to appear, failure to complete a driver

improvement program, failure to pay child support, or failure to

satisfy financial responsibility requirements, insurance

requirements, or judgments. The program may divert the person

from prosecution or offer a negotiated disposition to an offense

other than the one charged. The program may be established within

the state attorney's office or through an independent contractor.

The use of such a diversion program shall not affect the

authority of the state attorney to prosecute any person for any

such violation. Exceptions to any program criteria, policies, or

procedures shall be made solely at the discretion of the state

attorney.

(2) In establishing the criteria for admission to the

program, for the effective administration of the program, and for

the protection of the public, the state attorney may exclude any

applicant, including, but not limited to, an applicant:

(a) Who has been previously or is currently classified as a

habitual traffic offender.

(b) Whose license has been previously or is currently

permanently suspended or revoked.

(c) Who has any convictions or suspensions on his or her

license for the offense of DUI or a violation of chapter 893.

(d) Who has been adjudicated or has had adjudication of

guilt withheld for a felony driving or traffic offense in this

state or any other jurisdiction.

(e) Who is deemed at fault by a law enforcement officer in
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a traffic crash in the instant offense.

(f) Who is charged with another misdemeanor or felony

violation emanating out of the instant offense.

(g) Who has previously applied to, and successfully or

unsuccessfully completed, the program or a comparable program in

another jurisdiction.

(h) Who has a significant prior criminal history.

(3) Policies for the administration of the program should

include provisions requiring the applicant to:

(a) Apply to the program within a specified period of time.

(b) Knowingly and intelligently waive his or her rights to

speedy trial and discovery.

(c) Take all necessary steps to obtain a valid Florida

driver's license, including paying or satisfying all outstanding

citations, fines, court costs and fees, child support payments,

and judgments, within a specified period of time.

(d) Attend an appropriate educational program.

(e) Obtain and maintain for a specified period of time

valid motor vehicle insurance for all vehicles owned and operated

by the applicant.

(f) Correct all previously cited equipment violations for

all vehicles owned and operated by the applicant.

(g) Complete any driving schools required by the Department

of Highway Safety and Motor Vehicles or the program.

(h) Pay a reasonable application fee to cover the costs of

the program.

(4) Polices for the administration of the program should

include provisions that would make the applicant no longer

eligible for successful completion of the program, including, but

Page 19 of 21

CODING: Words stxriekern are deletions; words underlined are additions.




552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580

Florida Senate - 2008 CS for SB 1030

596-04450-08 20081030c1

not limited to:

(a) Any arrest or charge for any criminal offense or any

traffic offense that is a moving violation.

(b) Any failure to continue to make good faith efforts to

comply with the requirements set forth in subsection (3).

(5) For the effective administration of the state

attorney's program, the county courts and the clerks of court

shall cooperate with the state attorney to facilitate the

consolidation of all of an applicant's pending traffic matters

before one judge of the county court. Additionally, in order to

assist indigent applicants obtain a wvalid Florida driver's

license, all such parties shall develop a process for the

disposition of pending outstanding monetary obligations by

ordering public works or community service as provided by law.

Section 8. Effective October 1, 2008, section 322.341,
Florida Statutes, is amended to read:

322.341 Driving while license permanently revoked.--Any
person whose driver's license or driving privilege has been
permanently revoked pursuant to s. 322.26 or s. 322.28 and who
drives a motor vehicle upon the highways of this state commits 4s
gaittey—eof a felony of the third degree, punishable as provided in
s. 775.082, s. 775.083, or s. 775.084, and the court must order:

(1) TImprisonment for not less than 90 days; or

(2) Imprisonment for not less than 30 days followed by a

minimum of 180 days of community control with electronic

monitoring as provided for in chapter 948 and the use of a

continuous alcohol monitor device.

Section 9. The Department of Highway Safety and Motor

Vehicles shall inform the motoring public of the changes to s.
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322.34, Florida Statutes, made by this act relating to

impoundment or immobilization of a motor vehicle being driven by

a person whose driver license is canceled, suspended, revoked, or

disqualified and shall provide such information in newly printed

driver license educational materials after July 1, 2008, and in

public service announcements produced in cooperation with the

Florida Highway Patrol.

Section 10. During the period from July 1, 2008, to July 1,

2009, the Department of Highway Safety and Motor Vehicles shall

notify by mail persons whose driver license or driving privilege

has been canceled, suspended, revoked, or disqualified of the

changes to s. 322.34, Florida Statutes, made by this act relating

to impoundment or immobilization of a motor vehicle being driven

by such person; however, failure to receive such notification

shall not preclude, bar, or otherwise affect the impoundment or

immobilization of a motor vehicle under s. 322.34, Florida

Statutes.
Section 11. Except as otherwise expressly provided in this

act, this act shall take effect July 1, 2008.
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