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Florida Senate - 2008 CS for CS for SB 818

By the Committees on General Government Appropriations; Banking
and Insurance; and Senator Bennett

601-06946-08 2008818c2

A bill to be entitled
An act relating to financial services; amending s. 20.121,
F.S.; providing that the appointment of the director of
each office within the Department of Financial Services is
subject biennially to reaffirmation, which may be
accomplished by a simple majority vote of the Financial
Services Commission; requiring that such vote occur by a
specified date; amending s. 520.02, F.S.; defining the
term "guaranteed asset protection products"; amending s.
520.07, F.S.; setting forth requirements and prohibitions
for selling guaranteed asset protection products; amending
s. 624.605, F.S.; including debt-cancellation products
under casualty insurance; providing a definition;
authorizing certain entities to offer debt-cancellation
products under certain circumstances; specifying that such
products are not insurance; amending ss. 627.553 and
627.679, F.S.; revising limitations on the amount of
authorized insurance for debtors; amending s. 627.681,
F.S.; revising a limitation on the term of credit
disability insurance; amending s. 655.005, F.S.;
redefining the terms "federal financial institution” and
"financial institution"; defining the term "debt-
cancellation products"; amending s. 655.79, F.S.;
providing that a deposit account by a husband and wife is
a tenancy by the entirety; creating s. 655.947, F.S.;
providing a definition; authorizing financial institutions
to offer debt-cancellation products; authorizing a fee;
requiring the Financial Services Commission to adopt

rules; providing that a periodic payment option is not
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required for certain debt-cancellation products; amending
s. 655.954, F.S.; authorizing a financial institution to
offer a debt-cancellation product but not as a requirement
of receiving a loan; creating s. 655.967, F.S.; providing
that state-mandated endowments may be maintained in trust
accounts in financial institutions; amending s. 658.21,
F.S.; revising an ownership of capital criterion for
capital accounts at financial institutions and one-bank
holding companies; amending s. 658.34, F.S.; prohibiting
certain stock issuance practices for banks; amending s.
658.36, F.S.; requiring a state bank or trust company to
file a written notice before increasing its capital stock;
amending s. 658.44, F.S.; revising criteria for
determining the value of dissenting shares of certain

entities; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (d) of subsection (3) of section
20.121, Florida Statutes, is amended to read:

20.121 Department of Financial Services.--There is created
a Department of Financial Services.

(3) FINANCIAL SERVICES COMMISSION.--Effective January 7,
2003, there is created within the Department of Financial
Services the Financial Services Commission, composed of the
Governor, the Attorney General, the Chief Financial Officer, and
the Commissioner of Agriculture, which shall for purposes of this
section be referred to as the commission. Commission members

shall serve as agency head of the Financial Services Commission.

Page 2 of 17

CODING: Words stxriekern are deletions; words underlined are additions.




59
60
61
62
63
64
65
66
67
68
69
70
71
72
13
74
75
76
77
78
79
80
81
82
83
84
85
86
87

Florida Senate - 2008 CS for CS for SB 818

601-06946-08 2008818c2

The commission shall be a separate budget entity and shall be
exempt from the provisions of s. 20.052. Commission action shall
be by majority vote consisting of at least three affirmative
votes. The commission shall not be subject to control,
supervision, or direction by the Department of Financial Services
in any manner, including purchasing, transactions involving real
or personal property, personnel, or budgetary matters.

(d) Appointment and qualifications of directors.--Except as

otherwise provided with respect to the reaffirmation of

appointments, the commission shall appoint or remove each

director by a majority vote consisting of at least three
affirmative votes, with both the Governor and the Chief Financial
Officer on the prevailing side. The minimum qualifications of the
directors are as follows:

1. Prior to appointment as director, the Director of the
Office of Insurance Regulation must have had, within the previous
10 years, at least 5 years of responsible private sector
experience working full time in areas within the scope of the
subject matter jurisdiction of the Office of Insurance Regulation
or at least 5 years of experience as a senior examiner or other
senior employee of a state or federal agency having reqgulatory
responsibility over insurers or insurance agencies.

2. Prior to appointment as director, the Director of the
Office of Financial Regulation must have had, within the previous
10 years, at least 5 years of responsible private sector
experience working full time in areas within the subject matter
jurisdiction of the Office of Financial Regulation or at least 5
years of experience as a senior examiner or other senior employee

of a state or federal agency having regulatory responsibility
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88 over financial institutions, finance companies, or securities
89 companies.

90

91 The appointment of each director is subject to a vote of

92 reaffirmation on a biennial basis, which shall be by a simple

93| majority vote of the commission.

94 Section 2. The vote of reaffirmation required in paragraph

95 (d) of subsection (3) of s. 20.121, Florida Statutes shall occur
96 by October 1, 2008.

97 Section 3. Present subsections (7) through (19) of section

98 520.02, Florida Statutes, are redesignated as subsections (8)

99 through (20), respectively, and a new subsection (7) is added to
100 that section, to read:
101 520.02 Definitions.--In this act, unless the context or
102 subject matter otherwise requires:

103 (7) "Guaranteed asset protection products" means loan,

104 lease, or retail installment contract terms, or modifications or

105 addenda to loan, lease, or retail installment contracts, under

106| which a creditor agrees to waive a customer's liability for

107 payment of some or all of the amount by which the debt exceeds

108 the value of the collateral. This product is not insurance for

109| purposes of the Florida Insurance Code. This subsection also

110 applies to all such guaranteed asset protection products issued
111 before October 1, 2008.

112 Section 4. Subsection (11) is added to section 520.07,
113 Florida Statutes, to read:

114 520.07 Requirements and prohibitions as to retail
115 installment contracts.--

116 (11) In conjunction with entering into a new retail
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installment contract or contract for a loan, a motor vehicle

retail installment seller, as defined in s. 520.02(10), sales

finance company, as defined in s. 520.02(18), or retail lessors,

as defined in s. 521.003(8), and their assignees may offer, for a

fee or otherwise, optional guaranteed asset protection products

in accordance with this chapter. The motor vehicle retail

installment seller, sales finance company, or retail lessor may

not require the purchase of a guaranteed asset protection product

as a condition for making the loan. In order to offer any

guaranteed asset protection product, the motor vehicle retail

installment seller, sales finance company, or retail lessor, and

their assignees, must comply with the following:

(a) The cost of a guaranteed asset protection product, with

respect to any loan covered by the product, may not exceed the

amount of the indebtedness.

(b) Any contract or agreement pertaining to a guaranteed

asset protection product is governed by this section.

(c) The guaranteed asset protection product is considered

an obligation of any person who purchases or otherwise acquires

the loan contract covering the product.

(d) Entities providing guaranteed asset protection products

shall provide readily understandable disclosures that detail

eligibility requirements, conditions, refunds, and exclusions.

The disclosures must state that the purchase of the product is

optional. The disclosures must be in plain language and of a type

face and size that are easy to read.

(e) Entities must provide a copy of the executed guaranteed

asset protection product contract to the buyer. The entity bears

the burden of proving that the contract was provided to the
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buyer.

(f) Entities may not offer a contract for a guaranteed

asset protection product which contains terms giving the entity

the right to unilaterally modify the contract unless:

1. The modification is favorable to the buyer and is made

without an additional charge to the buyer; or

2. The buyer is notified of any proposed change and is

provided a reasonable opportunity to cancel the contract without

penalty before the change takes effect.

(g) If a contract for a guaranteed asset protection product

is terminated, the entity must refund to the buyer any unearned

fees paid for the contract unless the contract provides

otherwise. A refund is not due to a consumer who receives a

benefit under such product. In order to receive a refund, the

buyer must notify the entity of the event terminating the

contract and request a refund within 90 days after the occurrence

of the event terminating the contract. Any entity may offer a

buyer a contract that does not provide for a refund only if the

entity also offers that buyer a bona fide option to purchase a

comparable contract that provides for a refund.

Section 5. Paragraph (r) is added to subsection (1) of
section 624.605, Florida Statutes, to read:

624.605 "Casualty insurance" defined.--

(1) "Casualty insurance" includes:

(r) Insurance for debt-cancellation products.--Insurance

that a creditor may purchase against the risk of financial loss

from the use of debt-cancellation products with consumer loans,

leases, or retail installment contracts. Insurance for debt-

cancellation products is not liability insurance but shall be
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considered credit insurance only for the purposes of s.

631.52 (4) .

1. For purposes of this paragraph, the term "debt-

cancellation product" means loan, lease, or retail installment

contract terms, or modifications to loan, lease, or retail

installment contracts, under which a creditor agrees to cancel or

suspend all or part of a customer's obligation to make payments

upon the occurrence of specified events and includes, but is not

limited to, debt-cancellation contracts, debt-suspension

agreements, and guaranteed asset-protection contracts. The term

does not include title insurance as defined in s. 624.608.

2. Debt-cancellation products may be offered by financial

institutions, as defined in s. 655.005(1) (h), insured depository

institutions, as defined in 12 U.S.C. s. 1813 (c), and

subsidiaries of such institutions, as provided in the financial

institution codes, or by other business entities as may be

specifically authorized by law, and such products are not

insurance for purposes of the Florida Insurance Code.

Section 6. Subsection (3) of section 627.553, Florida
Statutes, is amended to read:

627.553 Debtor groups.--The lives of a group of individuals
may be insured under a policy issued to a creditor or its parent
holding company, or to a trustee or trustees or agent designated
by two or more creditors, which creditor, holding company,
affiliate, trustee or trustees, or agent shall be deemed the
policyholder, to insure debtors of the creditor or creditors,
subject to the following requirements:

(3) The amount of insurance on the life of any debtor shall

at no time exceed the amount owed by the debtor ker—e+r—him which
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in installments to the creditor ex—$50500605
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Section 7. Paragraph (b) of subsection (1) of

627.679, Florida Statutes, 1s amended to read:

627.679 Amount of insurance; disclosure.--

(1)

(b) The total amount of credit life insurance on the life
of any debtor with respect to any loan or loans covered in one or

more insurance policies shall at no time exceed the amount of

indebtedness $565000—with—anvyeone—ecreditors cept—that Jeans—hnot
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Section 8. Subsection (2) of section 627.681, Florida

Statutes, is amended to read:

627.681 Term and evidence of insurance.--
(2) The term of credit disability insurance on any debtor

insured under this section shall not exceed the term of
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Section 9. Paragraphs (g) and (h) of subsection (1) of

section 655.005, Florida Statutes, are amended, and paragraph (t)

is added to that subsection, to read:
655.005 Definitions.--
(1) As used in the financial institutions codes, unless the

context otherwise requires, the term:
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(g) "Federal financial institution" means a federally or

nationally chartered or organized financial institution

P R LR A [ I S gy
_LLAK,_L\JJ.J., 1 |\ I iy Wy | N A R R N A

(h) "Financial institution" means a state or federal

savings or thrift association, bank, savings bank, trust company,

international bank agency, international banking organization,

international branch, international representative office, e®

international administrative office, or credit union; an

agreement corporation operating under s. 25 of the Federal

Reserve Act, 12 U.S.C. ss. 601 et seq.; or an Edge Act

corporation organized under s. 25(a) of the Federal Reserve Act,

12 U.S.C. ss. 611 et seq.

(t) "Debt-cancellation products" means loan, lease, or

retail installment contract terms, or modifications or addenda to

loan, lease, or retail installment contracts, under which a

creditor agrees to cancel or suspend all or part of a customer's

obligation to make payments upon the occurrence of specified

events and includes, but is not limited to, debt-cancellation

contracts, debt-suspension agreements, and guaranteed asset-

protection contracts offered by financial institutions, insured

depository institutions, as defined in 12 U.S.C. s. 1813 (c), and

subsidiaries of such institutions. The term does not include

title insurance as defined in s. 624.608.

Section 10. Subsection (1) of section 655.79, Florida
Statutes, 1s amended to read:

655.79 Deposits and accounts in two or more names;
presumption as to vesting on death.--

(1) TUnless otherwise expressly provided in a contract,

agreement, or signature card executed in connection with the
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opening or maintenance of an account, including a certificate of
deposit, a deposit account in the names of two or more persons
shall be presumed to have been intended by such persons to
provide that, upon the death of any one of them, all rights,
title, interest, and claim in, to, and in respect of such deposit
account, less all proper setoffs and charges in favor of the

institution, vest in the surviving person or persons. Any deposit

or account made in the name of two persons who are husband and

wife shall be considered a tenancy by the entirety unless

otherwise specified in writing.

Section 11. Section 655.947, Florida Statutes, 1s created
to read:

655.947 Debt-cancellation products.--

(1) Debt-cancellation products may be offered, and a fee

may be charged, by financial institutions and subsidiaries of

financial institutions subject to this section and the rules and

orders of the commission or office. As used in this section, the

term "financial institutions" includes those institutions defined

in s. 655.005(1), insured depository institutions, as defined in

12 U.S.C. s. 1813, and subsidiaries of these institutions.

(2) A financial institution must manage the risks

associated with debt-cancellation products in accordance with

prudent safety and soundness principles. A financial institution

must establish and maintain effective risk-management and control

processes over its debt-cancellation products and programs. These

processes must include appropriate recognition and financial

reporting of income, expenses, assets, and liabilities, and

appropriate treatment of all expected and unexpected losses

associated with the products. Each financial institution should
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also assess the adequacy of its internal control and risk-

mitigation activities in view of the nature and scope of its

debt-cancellation products and programs.

(3) The commission shall adopt rules pursuant to ss.

120.536(1) and 120.54 to administer this section, which rules

must be consistent with 12 C.F.R. part 37, as amended.

(4) For purposes of this section and any rules adopted

pursuant to this section, a periodic payment option is not

required to be offered for any debt-cancellation product designed

to protect a customer against a deficiency between the

outstanding loan or lease amount and the value of the motor

vehicle that is used as collateral for the loan or lease.

Section 12. Section 655.954, Florida Statutes, 1s amended
to read:

655.954 Financial institution loans; credit cards.--

(1) Notwithstanding any other provision of law, a financial
institution shall have the power to make loans or extensions of
credit to any person on a credit card or overdraft financing
arrangement and to charge, in any billing cycle, interest on the
outstanding amount at a rate that is specified in a written
agreement, between the financial institution and borrower,
governing the credit card account. Such credit card agreement
may modify any terms or conditions of such credit card account
upon prior written notice of such modification as specified by
the terms of the agreement governing the credit card account or
by the Truth in Lending Act, 15 U.S.C. ss. 1601 et seq as

amended, and the rules and requlations adopted thereunder. Any

such notice provided by a financial institution shall specify

that the borrower has the right to surrender the credit card
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whereupon the borrower shall have the right to continue to pay
off the borrower's credit card account in the same manner and
under the same terms and conditions as then in effect. The
borrower's failure to surrender the credit card prior to the
modifications becoming effective shall constitute a consent to
the modifications.

(2) In conjunction with entering into any contract or

agreement for a loan, line of credit, or loan extension, a

financial institution, an insured depository institution, as

defined in 12 U.S.C. s. 1813, and subsidiaries of these

institutions, may offer, for a fee or otherwise, optional debt-

cancellation products under s. 655.947 and the rules adopted

under that section. The financial institution may not require a

person to purchase a debt-cancellation product as a condition for

a loan, line of credit, or loan extension.

(3)42 For the purpose of this section, the term:

(a) "Billing cycle" has the same meaning as ascribed to it

under the federal Truth in Lending Act, as amended, 15 U.S.C. ss.

1601 et seq., and the associated regulations which are in effect

as of January 31, 2008 Jure—36+—310692.

(b) "Interest" means those charges considered a finance

charge under the federal Truth in Lending Act, as amended, 15

U.S.C. ss. 1601 et seq., and the associated regulations which are

in effect as of January 31, 2008 Jure—36+—31092.

Section 13. Section 655.967, Florida Statutes, 1s created
to read:

©655.9607 State-funded endowments.--A state-mandated

endowment funded through a General Appropriations Act prior to

1990 may be maintained in trust accounts in financial
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institutions, as defined in s. 655.005.

Section 14. Subsection (2) of section 658.21, Florida
Statutes, 1s amended to read:

658.21 Approval of application; findings required.--The
office shall approve the application if it finds that:

(2) The proposed capitalization is in such amount as the
office deems adequate, but in no case may the total capital

accounts at opening for a bank be less than $8 $6 million i+f—¢he

=1
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accounts at opening for a trust company may not be less than $3

$2 million. The organizing directors of the proposed bank must

directly own or control at least the lesser of $3 million or 25

percent of the bank's total capital accounts proposed at opening,

as approved by the office. If the proposed bank will be owned by

a single-bank holding company, the organizing directors of the

proposed bank collectively must directly own or control at least

an amount of the single-bank holding company's capital accounts

equal to the lesser of $3 million or 25 percent of the proposed

bank's total capital accounts proposed at opening, as approved by

the office. If the proposed bank will be owned by an existing

multibank holding company, the proposed directors must have a

substantial capital investment in the holding company, as

determined by the office. However, the investment is not required

to exceed the amount otherwise required for a single-bank holding
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bank—holding—company s—caprtat—accounts+ The office may disallow

illegally obtained currency, monetary instruments, funds, or
other financial resources from the capitalization requirements of
this section. The proposed stock offering must comply with the
requirements of ss. 658.23-658.25 and 658.34-658.37.

Section 658.34,

Section 15. Florida Statutes, i1s amended to

read:
658.34 Shares of capital stock.--
(1) A bank or trust company shall issue its capital stock
with par value of not mere—+than$160-—smer less than $1 per share.
(2) A Ne bank or trust company may not shad+ issue any
shares of capital stock at a price less than par value, and prior
to issuance, any such shares must be fully paid in cash.

(3) With the approval of the office, a bank or trust

company may issue preferred
amount and with a par value
(4) With the approval

company may issue less than

stock of one or more classes in an
as approved by the office.
of the office, a bank or trust

all the number of shares of any of

its capital stock authorized by its articles of incorporation.

Such authorized but unissued shares may be issued only for the

following purposes:

(a) To provide for stock options and warrants as provided

in s. 658.35.

(b) To declare or pay

stock dividend must comply with £he—provisiens—of

and s. 658.37.

a stock dividend; however, any such

this section
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(c) To increase the capital of the bank or trust company+

P T o, AU gy 1 £+ £ o
o Cll Y 7 S S -

CIT

(5) A financial institution may not issue or sell stock of

the same class which creates different rights, options, warrants,

or benefits among the purchasers or stockholders of that class of

stock. This subsection does not prohibit the financial

institution from creating uniform restrictions on the transfer of

stock as permitted in s. 607.0627.

Section 16. Subsection (2) of section 658.36, Florida
Statutes, is amended to read:

658.36 Changes in capital.--

(2) A Any state bank or trust company may—with—th

approvat—eof—+the offieer provide for an increase in its capital

stock only if the state bank or trust company files a written

notice 15 days before the increase.

Section 17. Subsections (2) and (5) of section 658.44,
Florida Statutes, are amended to read:

658.44 Approval by stockholders; rights of dissenters;
preemptive rights.--

(2) Written notice of the meeting of, or proposed written
consent action by, the stockholders of each constituent state
bank or state trust company shall be given to each stockholder of
record, whether or not entitled to vote, and whether the meeting
is an annual or a special meeting or whether the vote is to be by
written consent pursuant to s. 607.0704, and the notice shall
state that the purpose or one of the purposes of the meeting, or
of the proposed action by the stockholders without a meeting, is
to consider the proposed plan of merger and merger agreement.

Except to the extent provided otherwise with respect to
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stockholders of a resulting bank or trust company pursuant to
subsection (7), the notice shall also state that dissenting

stockholders including those not entitled to vote but dissenting

as set forth in paragraph (c), will be entitled to payment in

cash of the value of only those shares held by the stockholders:

(a) Which at a meeting of the stockholders are voted
against the approval of the plan of merger and merger agreement;

(b) As to which, if the proposed action is to be by written
consent of stockholders pursuant to s. 607.0704, such written
consent is not given by the holder thereof; or

(c) With respect to which the holder thereof has given
written notice to the constituent state bank or trust company, at
or prior to the meeting of the stockholders or on or prior to the
date specified for action by the stockholders without a meeting
pursuant to s. 607.0704 in the notice of such proposed action,
that the stockholder dissents from the plan of merger and merger

agreement, and which shares are not voted for approval of the

plan or written consent given under paragraph (a) or paragraph

(®).

Hereinafter in this section, the term "dissenting shares" means
and includes only those shares, which may be all or less than all
the shares of any class owned by a stockholder, described in
paragraphs (a), (b), and (c).

(5) The fair value, as defined in s. 607.1301(4), of

dissenting shares of each constituent state bank or state trust
company, the owners of which have not accepted an offer for such
shares made pursuant to subsection (3), shall be determined as of

the effective date of the merger under ss. 607.1326-607.1331,
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