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LEGISLATIVE ACTION
Senate . House
Comm: FC
04/15/2009

The Committee on Transportation and Economic Development

Appropriations (Dockery) recommended the following:

Senate Amendment to Amendment (356220) (with title

amendment)

Delete lines 246 - 360

and insert:

(17) (a) In conjunction with the acquisition, ownership,

construction, operation, maintenance, and management of a rail

corridor, have the authority to:

1. Assume the obligation by contract to forever protect,

defend, indemnify, and hold harmless the freight rail operator,
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or its successors, from whom the department has acquired a real

property interest in the rail corridor, and that freight rail

operator’s officers, agents, and employees, from and against any

liability, cost, and expense, including, but not limited to,

commuter rail passengers, rail corridor invitees, and

trespassers in the rail corridor, regardless of whether the

loss, damage, destruction, injury, or death giving rise to any

such liability, cost, or expense is caused in whole or in part,

and to whatever nature or degree, by the fault, failure,

negligence, misconduct, nonfeasance, or misfeasance of such

freight rail operator, its successors, or its officers, agents,

and employees, or any other person or persons whomsoever,

provided that such assumption of liability of the department by

contract shall not in any instance exceed the following

parameters of allocation of risk:

a. The department may be solely responsible for any loss,

injury, or damage to commuter rail passengers, rail corridor

invitees, or trespassers, regardless of circumstances or cause,

subject to subparagraphs 2., 3., and 4.

b. When only one train is involved in an incident, the

department may be solely responsible for any loss, injury, or

damage if the train is a department train or other train

pursuant to subparagraph 3., but in an instance when only a

freight rail operator train is involved, the freight rail

operator is solely responsible for any loss, injury, or damage,

except for commuter rail passengers, rail corridor invitees, and

trespassers, and the freight rail operator is solely responsible

for its property and all of its people in any instance when its

train is involved in an incident.
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c. For the purposes of this subsection, any train involved

in an incident that is neither the department’s train nor the

freight rail operator’s train, hereinafter referred to in this

”

subsection as an “other train,” may be treated as a department

train, solely for purposes of any allocation of liability

between the department and the freight rail operator only, but

only if the department and the freight rail operator share

responsibility equally as to third parties outside the rail

corridor who incur loss, injury, or damage as a result of any

incident involving both a department train and a freight rail

operator train, and the allocation as between the department and

the freight rail operator, regardless of whether the other train

is treated as a department train, shall remain one-half each as

to third parties outside the rail corridor who incur loss,

injury, or damage as a result of the incident. The involvement

of any other train shall not alter the sharing of equal

responsibility as to third parties outside the rail corridor who

incur loss, injury, or damage as a result of the incident.

d. When more than one train is involved in an incident:

(I) If only a department train and freight rail operator’s

train, or only another train as described in subparagraph 3. and

a freight rail operator’s train, are involved in an incident,

the department may be responsible for its property and all of

its people, all commuter rail passengers, rail corridor

invitees, and trespassers, but only if the freight rail operator

is responsible for its property and all of its people, and the

department and the freight rail operator each share one-half

responsibility as to third parties outside the rail corridor who

incur loss, injury, or damage as a result of the incident.
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(IT) If a department train, a freight rail operator train,

and any other train are involved in an incident, the allocation

of liability between the department and the freight rail

operator, regardless of whether the other train is treated as a

department train, shall remain one-half each as to third parties

outside the rail corridor who incur loss, injury, or damage as a

result of the incident. The involvement of any other train shall

not alter the sharing of equal responsibility as to third

parties outside the rail corridor who incur loss, injury, or

damage as a result of the incident, and, if the owner, operator,

or insurer of the other train makes any payment to injured third

parties outside the rail corridor who incur loss, injury, or

damage as a result of the incident, the allocation of credit

between the department and the freight rail operator as to such

payment shall not in any case reduce the freight rail operator’s

third-party-sharing allocation of one-half under this paragraph

to less than one-third of the total third-party liability.

e. Any such contractual duty to protect, defend, indemnify,

and hold harmless such a freight rail operator shall expressly

include a specific cap on the amount of the contractual duty,

which amount shall not exceed $200 million without prior

legislative approval, and the department shall purchase

liability insurance and establish a self-insurance retention

fund in the amount of the specific cap established under this

subparagraph, provided that:

(I) No such contractual duty shall in any case be effective

or otherwise extend the department’s liability in scope and

effect beyond the contractual liability insurance and self-

insurance retention fund required pursuant to this paragraph;
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(IT) The freight rail operator’s compensation to the

and

department for future use of the department’s rail corridor

shall include a monetary contribution to the cost of such

liability coverage for the sole benefit of the freight rail

operator.

2. Purchase liability insurance, which amount shall not

exceed $200 million, and establish a self-insurance retention

fund for the purpose of paying the deductible limit established

in the insurance policies it may obtain, including coverage for

the department, any freight rail operator as described in

paragraph (a), commuter rail service providers, governmental

entities, or ancillary development. The insureds shall pay a

reasonable monetary contribution to the cost of such liability

coverage for the sole benefit of the insured. Such insurance and

self-insurance retention fund may provide coverage for all

damages, including, but not limited to, compensatory, special,

and exemplary, and be maintained to provide an adequate fund to

cover claims and liabilities for loss, injury, or damage arising

out of or connected with the ownership, operation, maintenance,

and management of a rail corridor.

3. Incur expenses for the purchase of advertisements,

marketing, and promotional items.

(b) Notwithstanding any other provision of this section,

the department may not have an obligation to indemnify a freight

rail operator or third party until the commuter rail is

operating in the rail corridor.
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And the title is amended as follows:

Delete line 464
and insert:
expenses; providing that an obligation to indemnify a freight
rail operator or third party may not exist until the commuter
rail is operating in the rail corridor; extending provisions to

other governmental
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