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Florida Senate - 2009 CS for CS for SB 2072

By the Committees on General Government Appropriations;
Judiciary; and Senators Richter and Baker

601-05656-09
A bill to be entitled

and

20092072c2

An act relating to workers’ compensation; repealing s.

440.105(3) (c), F.S., relating to the prohibition
against a fee, consideration, or gratuity for an

attorney or other person for certain services;

amending s. 440.20, F.S.; requiring that a judge of

compensation claims enter an order determining the

portion of settlement proceeds to be allocated to

child support arrearages; deleting the requirement

that a judge of compensation claims approve the
attorney’s fees paid by a claimant; deleting the
requirement that parties to a settlement submit

information or documentation to support the

settlement; exempting settlement attorney’s fees from

certain provisions of state law; limiting the amount

of attorney’s fees paid by a claimant; requiring

payment of a settlement within a specified time after

a judge determines the portion of the settlement

amount allocated to child support; amending s. 440.34,

F.S.; providing that a claimant is responsible for the

payment of his or her attorney’s fees; providing
exceptions; specifying a schedule for the
determination of attorney’s fees to be paid by a

carrier or employer; requiring that a judge of

compensation claims determine the amount of attorney’s

fees unless the parties agree otherwise; deleting

certain restrictions on the amount of attorney’s fees;

deleting requirements relating to offers of

settlement; preserving the right of a claimant to
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contract with an attorney for representation in
connection with certain claims; prohibiting the
recovery of attorney’s fees under certain
circumstances; prohibiting the recoupment of certain
attorney’s fees and costs by a carrier; prohibiting
the inclusion of such fees or costs in any rate base
or rate filing and the use of such fees or costs to
justify a rate or rate change; providing that the
finder of fact and law is not bound by provisions of
state law relating to the provision of indemnity or
medical benefits for employment-related accidents or
injuries involving exposure to a toxic substance or
occupational disease when awarding attorney’s fees in
cases involving first responders; requiring that the
finder of fact and law consider certain factors when
awarding attorney’s fees in such cases; defining the
term “occupational disease” for specified purposes;
deleting provisions authorizing a judge of
compensation claims to approve alternative attorney’s
fees under certain circumstances; providing

legislative findings; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (c) of subsection (3) of section

440.105, Florida Statutes, is repealed.

Section 2. Paragraph (c) of subsection (11) of section
440.20, Florida Statutes, 1s amended to read:

440.20 Time for payment of compensation and medical bills;
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penalties for late payment.—
(11)
(c)

represented by counsel,

440.21(2), when a claimant is

the claimant may waive all rights to any

Notwithstanding s.

and all benefits under this chapter by entering into a
settlement agreement releasing the employer and the carrier from
liability for workers’ compensation benefits in exchange for a

The
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enter an order determining what, if any, portion of the
settlement proceeds must be allocated to satisfy any child
support arrearage enty as—to—the aotterneylsfeespard—Eteo—+the
elaa’maﬁie’s aEEefHef‘ bf‘ +he elaa’maﬁﬂe Th PENENE S PEEE A et el o
. J N A By t/(./LJ_ T T8O T OO TToT [V ¥ Nj § § g Sy wy

ENCE T IR 2N SDoNE S ONENE SIS r A tama A S N 0 danas £ +1 ant+ 1l A+
(_A.J.J._Y i S N A N NV S ) ) N 6 S WS S N A 7 A\ A ANPL W § § § § WSy i R Uy & R WS S W i § LI uut/t/uJ_L./ g T U\JL/L/—L\./J-LL\./J-J-L./,

+ o A dad + Qa0 £ 4 St £ +1h ENEE SANEZS2Y 2l o £
CA\./CtJL_ &y ITTTTT T Ry JLAQL__L.L_Y T (@1 4 § AN i iy oy O T Dl.l_l_\JJ_llC_y [=J i S Nl wyw )

Neither the employer nor the carrier is responsible for any

attorney’s fees relating to the settlement and release of claims

under this section. Attorney’s fees related to a settlement and

release of
440.34 (1) .

claims are not subject to the provisions of s.

However, any attorney’s fees paid by a claimant may

not exceed the amount allowable under the Supreme Court’s

guidelines governing contingency fee agreements based upon the

gross amount of the settlement. Payment of the lump-sum

settlement amount must be made within 14 days after the date the

judge of compensation claims mails the order determining the

portion of the settlement proceeds, that must be

allocated to satisfy a child support arrearage approving—the

if any,
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compensation claims shall report these settlements to the Deputy

Chief Judge in accordance with the requirements set forth in

paragraphs (a) and (b).

Settlements entered into under this

subsection are valid and apply to all dates of accident.

Section 3. Section 440.34,
read:
440.34 Attorney’s fees;

(1)

Florida Statutes,

A claimant is responsible for the payment of his or

is amended to

costs.—

her

own attorney’s fees,

except that he or she is entitled to

recover attorney’s fees payable by a carrier or employer if:

(a)

A carrier or employer furnishes benefits claimed in a

petition for benefits more than 30 days after the carrier or

employer, if self-insured,

receives the petition;

or

(b)

The claimant successfully prevails in a proceeding

filed under s. 440.24 or s. 440.28.

The attorney’s fees a carrier or employer must pay under this

subsection must equal 25 percent of the first $5,000 of the

amount of the benefits secured,

20 percent of the next $5,000 of

the amount of the benefits secured,

and 15 percent of the

remaining amount of the benefits secured. However,

an attorney’s

fee payable under this subsection may be increased up to the fee

paid by the employer or carrier to the employer’s or carrier’s

attorneys if it is determined that the employer or carrier

engaged in a bad faith denial of benefits,

unreasonably delayed

furnishing benefits that were due and owing,

or unreasonably

continued or increased the expense of litigation.
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204 order approving the contents of a retainer agreement that
205| permits the escrowing of any portion of the employee’s
206 compensation until benefits have been secured.

207 (8) Nothing in this chapter impairs the right of a claimant

208 to contract with an attorney for representation in connection

209| with a claim filed under this chapter, except that an attorney

210| may not recover an attorney’s fee from a claimant on benefits

211 secured for which an attorney’s fee has been paid by a carrier

212 or employer pursuant to this section.

213 (9) Notwithstanding any provision of law to the contrary,

214 attorney’s fees and costs of the prevailing party paid by a

215| carrier to a claimant or a claimant’s attorney pursuant to this

216| chapter may not be recouped, directly or indirectly, by any

217| carrier, included in any rate base or rate filing, or used to

218 justify a rate or rate change.

219 (10) For purposes of first responders as defined in s.
220 112.1815(1), the finder of fact and law is not bound by any

221 statutory provision regarding attorney’s fees relating to the

222| provision of indemnity or medical benefits for employment-

223 related accidents or injuries involving exposure to a toxic

224 substance or occupational disease, but must consider the

225 following factors when awarding an attorney’s fee:

226 (a) The time and labor required, the novelty and difficulty

227 of the questions involved, and the skill required to perform the

228 legal service properly.

229 (b) The fee customarily charged in the locality for similar

230 legal services.

231 (c) The amount involved in the controversy and the benefits

232| payable to the claimant.
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