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LEGISLATIVE ACTION
Senate . House
Comm: RCS
04/06/2010

The Committee on Finance and Tax (Altman) recommended the

following:

Senate Amendment (with title amendment)

Delete lines 333 - 608

and insert:

(g) “New employee” means a Florida resident who begins

full-time employment in Florida with a commercial space flight

business after January 1, 2011, and who has not been previously

employed on a full-time basis in this state within the preceding

12 months on a commercial space flight project, by a commercial

space flight business seeking certification, or a successor

business or affiliate. The term does not include a person who is

a partner, majority stockholder, or owner of the business or a
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person who is employed in a temporary construction job or

principally involved with the construction of real property.

(h) “New job” means the full-time employment of a new

employee, as defined in paragraph (g), by a commercial space

flight business in activities occurring in this state directly

associated with a commercial space flight project. The term

shall be defined in a manner that is consistent with terms used

by the Agency for Workforce Innovation and the United States

Department of Labor for purposes of unemployment compensation

tax administration and employment estimation. To meet the

requirement for certification specified in subsection (5), a new

job must:

1. Have paid new employees at least 115 percent of the

statewide or countywide average annual private-sector wage for

the three taxable years immediately preceding filing an

application to be certified to take a credit under this section.

2. Have required that the new employee perform duties on a

regular full-time basis in this state for an average of at least

36 hours per week each month for the 3 taxable years immediately

preceding filing an application to be certified to take a credit

under this section.

3. Not be held by a person who has previously been included

as a new employee on any application for any credit authorized

by this section.

(i) “Created new jobs” means the number by which new Jjobs,

as defined in paragraph (h), on the application for

certification is greater than the total number of full-time jobs

located in this state as stated on an application for approval

to earn credits.
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(j) “Office” means the Office of Tourism, Trade, and

Economic Development within the Executive Office of the

Governor.

(k) “Outer space” means an altitude of at least 50 miles

above the Earth’s surface.

(1) “Payload” means an object built or assembled in this

state that a commercial spaceflight business has prepared to

place in outer space by means of a launch vehicle or reentry

vehicle, including components, built or assembled in this state,

of the vehicle specifically designed or adapted for the object

and built or assembled in this state.

(m) “Reentry” means to return or attempt to return a

reentry vehicle and any payload from Earth orbit, or from outer

space, to a commercial launch zone in this state.

(n) “Reentry service” means an activity conducted in this

state related to the preparation of a reentry vehicle and any

payload for reentry and conduct of the reentry.

(0) “Spaceport territory” has the same meaning as provided
in s. 331.303.

(p) “Space vehicle” means any spacecraft, satellite, upper-

stage, or launch vehicle system.

(q) “Successful launch” means a launch from a commercial

launch zone in this state that successfully places a launch

vehicle or reentry vehicle and payload from Earth into a

suborbital trajectory, into Earth orbit in outer space, or

otherwise into outer space.

(r) “Taxpayer” has the same meaning as defined in s.

220.03.

(s) “Total nontransferable tax credits that may be approved
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for any state fiscal year” means, for any state fiscal year, the

sum of the tax credits approved for taxpayers whose taxable year

begins on or after January 1 of the calendar year preceding the

start of the applicable state fiscal.

(3) TAX CREDITS.—The following credits, having been

approved and certified pursuant to subsection (5), may be taken

on a final return for a taxable year beginning on or after

January 1, 2014:

(a) Nontransferable corporate income tax credit.—A

certified commercial spaceflight business may take an approved

tax credit not to exceed 50 percent of the business’s tax

liability under this chapter for the taxable year in which the

credit is taken. The maximum tax credit amount that may be

approved for a business for a taxable year is $1 million. The

total nontransferable tax credits that may be approved for any

state fiscal year pursuant to this paragraph year may not exceed
$10 million.

(b) Transferable net operating loss tax credit.—

1. A certified commercial spaceflight business may be

approved to transfer, in whole or in part, its Florida net

operating loss that would otherwise be available to be taken on

a return filed pursuant to this chapter. The maximum tax credit

amount that may be approved for transfer by a business for a

taxable year is $2.5 million. The total transferable tax credits

that may be approved for any state fiscal year pursuant to this

paragraph may not exceed $25 million. However, any outstanding

credit that is carried forward by a transferee may not be

considered in calculating this annual limit. To transfer the

transferable credit, the business must:
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a. Have been approved to transfer a transferrable tax

credit for the taxable year in which it is transferred;

b. Have incurred a qualifying net operating loss on

activity in this state directly associated with one or more

commercial space flight projects in any of its 3 previous

taxable years;

c. Not be 50 percent or more owned or controlled, directly

or indirectly, by another corporation that has demonstrated

positive net income in any of the 3 previous taxable years of

ongoing operations; and

d. Not be part of a consolidated group of affiliated

corporations, as filed for federal income tax purposes, which in

the aggregate in any of the 3 previous taxable years

demonstrated positive net income.

2. The amount that may be claimed and transferred by a

business is equal to:

a. One hundred percent of the net operating loss that would

otherwise be available to be claimed on a return filed pursuant

to this chapter during its first full year of operations in this

state.

b. One hundred percent of the net operating loss that would

otherwise be available to be claimed on a return filed pursuant

to this chapter during its second full year of operations in

this state.

c. One hundred percent of the net operating loss that would

otherwise be available to be claimed on a return filed pursuant

to this chapter during its third full year of operations in this

state.

(c) Machinery and equipment credit.—A certified commercial
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spaceflight business may take an approved tax credit if it

invests at least $500,000 in machinery and equipment over a

period not to exceed three taxable years if such machinery has

been purchased in this state and exclusively used in this state

for one or more commercial spaceflight projects in this state.

1. An investment in machinery and equipment may be claimed

only one time by a commercial spaceflight business for the

corporate income tax credit authorized by this paragraph.

However, the purchase of the machinery and equipment may also be

exempt from the sales and use tax under the exemption in s.
212.08(5) (b) .

2. The amount of the credit is equal to 7.5 percent of the

sales price of the machinery and equipment.

3. The business may take a credit for no more than 50

percent of its corporate income tax liability in the taxable

year in which the credit is taken, up to a maximum of $5

million. If credit granted under this paragraph is not fully

used in any one taxable year because of insufficient tax

liability, the unused amount may be carried forward for up to 5

taxable years.

4, The total credits that may be approved for any state

fiscal year pursuant to this paragraph may not exceed $20

million.

(4) ADMINISTRATION.—

(a) Unless transferred pursuant to this section, credits

awarded under this section may be granted only against the

corporate income tax liability generated by or arising out of a

commercial spaceflight project in this state, as documented in

the certified commercial spaceflight business’s annual audit
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prepared by a certified public accountant licensed to do

business in this state and as verified by the office.

(b) A certified spaceflight business may not file a

consolidated return for the purposes of claiming the tax

incentives described in paragraphs (3) (a) and (c).

(c) It is the responsibility of the certified commercial

spaceflight business or transferee to demonstrate to the

satisfaction of the office and the department that it is

eligible to take the credits approved under this section.

(5) APPLICATION AND CERTIFICATION.—

(a) To claim a tax credit pursuant to this section, a

commercial spaceflight business must first submit an application

to the office for approval to earn credits. The application must

be filed by the date established by the office. The application

must include such information as is required by the office. In

addition to any other information that the office may require,

any corporation wishing to be approved for a tax credit

available under this section must provide a complete description

of the activity in this state that demonstrates to the office

the applicant’s likelihood to be certified to take or transfer a

credit. The applicant must also provide a description of the

total amount and type of credits for which approval is sought.

The office is authorized to consult with Space Florida regarding

the qualifications of any applicant. The applicant shall provide

an affidavit certifying that all information contained in the

application is true and correct. Approval of the credits under

this section shall otherwise be accomplished on a first-come,

first-served basis, based upon the date complete applications

are received by the office. A taxpayer may not submit more than
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one complete application during a particular state fiscal year.

Incomplete placeholder applications will not be accepted and

will not secure a place in the first-come, first-served

application line. The office has 60 days after the receipt of an

application within which to issue a notice of intent to deny or

approve an application for credits. If a business does not

receive approval for a tax credit due to the exhaustion of the

annual tax credit authorizations, the business may reapply in

the following year for those credits that then may be available

to the business and the business shall have priority over other

applicants for an approved credit. The office shall make a

determination on the eligibility of an applicant for the credits

sought and shall approve the credits that the applicant may

later be certified to take. The office is responsible for

ensuring that the corporate income tax credits approved in each

fiscal year to all applicants do not exceed the limits provided

for in this section. The office is authorized to adopt the

guidelines, application materials, and rules necessary to

administer this section.

(b) At the time a business seeks to be certified to take,

and thereafter to transfer, if authorized, an approved credit,

it must submit an application to the office in order to be

certified to take such credit along with a $250 nonrefundable

fee. The application must include:

1. The name and physical Florida address of the taxpayer.

2. Documentation demonstrating to the satisfaction of the

office that:

a. The taxpayer is a commercial spaceflight business.

b. The business has engaged in a qualifying commercial
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spaceflight project or projects before taking a credit under

this section.

3. In addition to any requirement specific to a credit,

documentation that the business has complied with all of the

following:

a. Created 35 new jobs, as defined in this section, located

in this state and directly associated with an individual

commercial spaceflight project, or projects during its

immediately preceding 3 taxable years;

b. Invested a total of at least $15 million in this state

on a commercial spaceflight project or projects during its

immediately preceding 3 taxable years; and

c. Participated in a commercial spaceflight project that

resulted in a successful launch from a commercial launch zone in

this state during its immediately preceding 3 taxable years.

4. The total amount and types of credits sought.

5. An acknowledgment that a transfer of a tax credit shall

be accomplished pursuant to subsection (6).

6. A copy of an audit or audits of the preceding 3 taxable

years, prepared by a certified public accountant licensed to

practice in this state, that identifies that portion of the

business’s activities in this state related to commercial

spaceflight projects in this state.

7. An acknowledgement that the business must file an annual

report on the project’s progress with the office.

8. Any other information necessary to demonstrate that the

applicant meets the job creation, investment, and other

requirements of this section.

(b) Within 60 days after receipt of the application, the
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office shall evaluate the application for certification and

recommend the business for certification or denial. The

executive director of the office must approve or deny the

application within 30 days after receiving the recommendation

from the office. The office must provide a letter of

certification to the applicant, if approved, consistent with any

restrictions on the credit being certified. If the office denies

any part of the requested credit, the office must inform the

applicant of the grounds for the denial. A copy of the

certification shall be submitted to the department within 10

days after the executive director’s decision.

(c) Each business may be approved for only one credit for

any state fiscal year and may not claim any credit more than one

time.

(6) TRANSFERABILITY OF CREDIT.—

(a) For certified credits transferrable pursuant to this

section, any corporation allowed to transfer a credit, in whole

or in part, to any taxpayer by written agreement may do so

without transferring any ownership interest in the property

generating the credit or any interest in the entity owning such

property. The transferee is entitled to apply the credits

against the tax with the same effect as if the transferee had

incurred the eligible costs.

(b) To perfect the transfer, the transferor shall provide

the department with a written transfer statement that has been

approved by the office notifying the department of the

transferor’s intent to transfer the tax credits to the

transferee; the date that the transfer is effective; the

transferee’s name, address, and federal taxpayer identification
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number; the tax period; and the amount of tax credits to be

transferred. The department shall, upon receipt of a transfer

statement conforming to the requirements of this section,

provide the transferee and the office with a certificate

reflecting the tax credit amounts transferred. A copy of the

certificate must be attached to each tax return for which the

transferee seeks to apply such tax credits.

(7) ADMINISTRATION; AUDIT AUTHORITY; RECAPTURE OF CREDITS.—

(a) In addition to its existing audit and investigative

authority, the department may perform any additional financial

and technical audits and investigations, including examining the

accounts, books, and financial records of the tax credit

applicant, which are necessary to verify the accuracy of the

return and to ensure compliance with this section. The office

and Space Florida shall provide technical assistance when

requested by the department on any technical audits or

examinations performed under this subsection.

(b) It is grounds for forfeiture of previously claimed tax

credits if the department determines, as a result of an audit or

examination, or from information received from the office, that

a certified commercial spaceflight business, or in the case of

transferred tax credits, a taxpayer received tax credits under

this section to which the certified commercial spaceflight

business or taxpayer was not entitled. The certified commercial

spaceflight business or transferee is responsible for filing an

amended return reflecting the disallowed credits and paying any

tax due as a result of the amendment.

(c) If the certified commercial spaceflight business’s

Florida corporate income tax return is adjusted by amendment,
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303 recomputation, or redetermination such that any item entering

304 into the computation of a claimed credit has been changed the

305| taxpayer must notify the department by filing an amended return.

306 The amount of any credit award not supported by the amended

307 return shall be deemed a deficiency to be remitted with the

308 amended return and otherwise subject to s. 220.23. The certified

309| commercial spaceflight business is also liable for a penalty

3101 equal to the amount of the credit claimed or transferred,

311| reduced in proportion to the amount of the net operating loss

312 certified for transfer over the amount of the certified net

313| operating loss disallowed. The applicant and its successors

314 shall maintain all records necessary to support the reported net

315| operating loss.

316 (d) The office may revoke or modify any certification

317| granting eligibility for tax credits under this section if it is

318 discovered that the certified commercial spaceflight business

319 made a false statement, or representation, in any application,

320 record, report, plan, or other document filed in an attempt to

321 receive tax credits under this section. The office shall

322 immediately notify the department of any revoked or modified

323 orders affecting previously granted tax credits. Additionally,

324 the certified commercial spaceflight business must notify the

325 department of any change in its tax credit claimed.

326 (e) The certified commercial spaceflight business must file

327 with the department an amended return or other report required

328 by the department by rule and must pay any required tax and

329 interest within 60 days after the certified commercial

330 spaceflight business receives notification from the office that

331| previously approved tax credits have been revoked or modified.
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If the revocation or modification order is contested, the

certified commercial spaceflight business must file an amended

return or other report as provided in this paragraph within 60

days after a final order is issued following proceedings.

(f) The department may assess an additional tax, penalty,

or interest pursuant to s. 95.091.

(8) RULES.—

(a) The office, in consultation with Space Florida, shall

adopt rules to administer this section, including rules relating

to the certification forms for commercial spaceflight businesses

to complete, and the application and certification procedures,

guidelines, and requirements necessary to administer this

section.

(b) The department may adopt rules to administer this

section, including rules relating to:

1. The forms required to claim a tax credit under this

section, the requirements and basis for establishing an

entitlement to a credit, and the examination and audit

procedures required to administer this section.

2. The implementation and administration of the provisions

allowing a transfer of a net operating loss as a tax credit,

including rules prescribing forms, reporting requirements, and

specific procedures, guidelines, and requirements necessary to

perform the transfer.

3. The minimum portion of the credit that is available for

transfer.

(9) ANNUAL REPORT.—The office, in cooperation with Space
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And the title is amended as follows:
Delete lines 30 - 40

and insert:
to the satisfaction of the Office of Tourism, Trade,
and Economic Development and the Department of
Revenue; requiring a business to submit an application
to the Office of Tourism, Trade, and Economic
Development for approval to earn credits; specifying
the required contents of an application; requiring the
Office of Tourism, Trade, and Economic Development to
approve or deny an application within 60 days after
receipt; requiring business apply to be certified by
the Office of Tourism Trade and Economic Development
to take or transfer a credit; requiring the Office of
Tourism, Trade, and Economic Development to recommend
approval or denial of an application for certification
within 60 days after receipt; specifying the required
contents of an application for certification;
requiring the executive director of the Office of
Tourism, Trade, and Economic Development to approve or
deny the application for certification within 30 days
after receiving the recommendation for approval or
denial; requiring the Office of Tourism, Trade, and
Economic Development to submit a copy of a
certification for tax credits to the Department of
Revenue; providing procedures to transfer a tax

credit; authorizing
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