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HOUSE AMENDMENT

Bill No. CS/CS/SB 2176 (2010)

Amendment No.
CHAMBER ACTION

Senate House

Representative Kelly offered the following:

Amendment (with title amendment)

Remove line 200 and insert:

Section 4. Effective upon this act becoming a law,
paragraph (b) of subsection (1) of section 628.4615, Florida
Statutes, is amended to read:

628.4615 Specialty insurers; acquisition of controlling
stock, ownership interest, assets, or control; merger or
consolidation.—

(1) For the purposes of this section, the term "specialty
insurer" means any person holding a license or certificate of
authority as:

(b) A home warranty association authorized to issue "home

warranties" as those terms are defined in s. 634.3013—and—4);
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Bill No. CS/CS/SB 2176 (2010)

Amendment No.
Section 5. Effective upon this act becoming a law,

subsection (8) of section 634.011, Florida Statutes, 1s amended
to read:

634.011 Definitions.—As used in this part, the term:

(8) "Motor vehicle service agreement”" or "service
agreement" means any contract or agreement indemnifying the
service agreement holder for the motor vehicle listed on the
service agreement and arising out of the ownership, operation,
and use of the motor vehicle against loss caused by failure of
any mechanical or other component part, or any mechanical or
other component part that does not function as it was originally
intended; however, nothing in this part shall prohibit or affect
the giving, free of charge, of the usual performance guarantees
by manufacturers or dealers in connection with the sale of motor
vehicles. Transactions exempt under s. 624.125 are expressly
excluded from this definition and are exempt from the provisions

of this part. Service agreements that are sold to persons other

than consumers and that cover motor vehicles used for commercial

purposes are excluded from this definition and are exempt from

regulation under the Florida Insurance Code. The term "motor

vehicle service agreement”" includes any contract or agreement
that provides:

(a) For the coverage or protection defined in this
subsection and which is issued or provided in conjunction with
an additive product applied to the motor vehicle that is the
subject of such contract or agreement;

(b) For payment of vehicle protection expenses.
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Amendment No.
l.a. "Vehicle protection expenses" means a preestablished

flat amount payable for the loss of or damage to a vehicle or
expenses incurred by the service agreement holder for loss or
damage to a covered vehicle, including, but not limited to,
applicable deductibles under a motor vehicle insurance policy;
temporary vehicle rental expenses; expenses for a replacement
vehicle that is at least the same year, make, and model of the
stolen motor vehicle; sales taxes or registration fees for a
replacement vehicle that is at least the same year, make, and
model of the stolen vehicle; or other incidental expenses
specified in the agreement.

b. "Vehicle protection product" means a product or system
installed or applied to a motor vehicle or designed to prevent
the theft of the motor vehicle or assist in the recovery of the
stolen motor vehicle.

2. Vehicle protection expenses shall be payable in the
event of loss or damage to the vehicle as a result of the
failure of the vehicle protection product to prevent the theft
of the motor vehicle or to assist in the recovery of the stolen
motor vehicle. Vehicle protection expenses covered under the
agreement shall be clearly stated in the service agreement form,
unless the agreement provides for the payment of a
preestablished flat amount, in which case the service agreement
form shall clearly identify such amount.

3. Motor vehicle service agreements providing for the
payment of vehicle protection expenses shall either:

a. Reimburse a service agreement holder for the following

expenses, at a minimum: deductibles applicable to comprehensive
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Bill No. CS/CS/SB 2176 (2010)

Amendment No.
coverage under the service agreement holder's motor vehicle

insurance policy; temporary vehicle rental expenses; sales taxes
and registration fees on a replacement vehicle that is at least
the same year, make, and model of the stolen motor vehicle; and
the difference between the benefits paid to the service
agreement holder for the stolen vehicle under the service
agreement holder's comprehensive coverage and the actual cost of
a replacement vehicle that is at least the same year, make, and
model of the stolen motor vehicle; or

b. Pay a preestablished flat amount to the service

agreement holder.

Payments shall not duplicate any benefits or expenses paid to
the service agreement holder by the insurer providing
comprehensive coverage under a motor vehicle insurance policy
covering the stolen motor vehicle; however, the payment of
vehicle protection expenses at a preestablished flat amount of
$5,000 or less does not duplicate any benefits or expenses
payable under any comprehensive motor vehicle insurance policy;
or

(c)l. For the payment for paintless dent-removal services
provided by a company whose primary business is providing such
services.

2. "Paintless dent-removal" means the process of removing
dents, dings, and creases, including hail damage, from a vehicle
without affecting the existing paint finish, but does not
include services that involve the replacement of vehicle body

panels or sanding, bonding, or painting.
842183
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Section 6. Effective upon this act becoming a law,

subsection (7) 1s added to section 634.031, Florida Statutes, to
read:
634.031 License required.—

(7) Any person who violates this section commits, in

addition to any other violation, a misdemeanor of the first

degree, punishable as provided in s. 775.082 or s. 775.083.

Section 7. Effective upon this act becoming a law,
paragraph (b) of subsection (8) and paragraph (b) of subsection
(11) of section 634.041, Florida Statutes, are amended to read:

634.041 Qualifications for license.—To qualify for and
hold a license to issue service agreements in this state, a
service agreement company must be in compliance with this part,
with applicable rules of the commission, with related sections
of the Florida Insurance Code, and with its charter powers and
must comply with the following:

(8)

(b) A service agreement company does not have to establish
and maintain an unearned premium reserve if it purchases and
maintains contractual liability insurance in accordance with the
following:

1. The insurance covers 100 percent of its claim exposure
and is obtained from an insurer approved by the office which
holds a certificate of authority to do business within this
state.

2. If the service agreement company does not meet its
contractual obligations, the contractual liability insurance

policy binds its issuer to pay or cause to be paid to the
842183
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Bill No. CS/CS/SB 2176 (2010)

Amendment No.
service agreement holder all legitimate claims and cancellation

refunds for all service agreements issued by the service
agreement company while the policy was in effect. This
requirement also applies to those service agreements for which
no premium has been remitted to the insurer.

3. If the issuer of the contractual liability policy is
fulfilling the service agreements covered by the contractual
liability policy and the service agreement holder cancels the
service agreement, the issuer must make a full refund of
unearned premium to the consumer, subject to the cancellation
fee provisions of s. 634.121(3)+5). The sales representative and
agent must refund to the contractual liability policy issuer
their unearned pro rata commission.

4. The policy may not be canceled, terminated, or
nonrenewed by the insurer or the service agreement company
unless a 90-day written notice thereof has been given to the
office by the insurer before the date of the cancellation,
termination, or nonrenewal.

5. The service agreement company must provide the office

with the claims statistics.

All funds or premiums remitted to an insurer by a motor vehicle
service agreement company under this part shall remain in the
care, custody, and control of the insurer and shall be counted
as an asset of the insurer; provided, however, this requirement
does not apply when the insurer and the motor vehicle service
agreement company are affiliated companies and members of an

insurance holding company system. If the motor vehicle service
842183
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HOUSE AMENDMENT
Bill No. CS/CS/SB 2176 (2010)

Amendment No.
agreement company chooses to comply with this paragraph but also

maintains a reserve to pay claims, such reserve shall only be
considered an asset of the covered motor vehicle service
agreement company and may not be simultaneously counted as an
asset of any other entity.

(11)

(b) Notwithstanding any other requirement of this part, a
service agreement company maintaining an unearned premium
reserve on all service agreements in accordance with paragraph
(8) (a) may offer service agreements providing vehicle protection
expenses 1f it maintains contractual liability insurance only on
all service agreements providing vehicle protection expenses and
continues to maintain the 50-percent reserve for all service
agreements not providing vehicle protection expenses. A service
agreement company maintaining contractual liability insurance
for all service agreements providing vehicle protection expenses
and the 50-percent reserve for all other service agreements
must, in the service agreement register as required under s.
©34.136(2)+4), distinguish between insured service agreements
providing vehicle protection expenses and service agreements not
providing vehicle protection expenses.

Section 8. Effective upon this act becoming a law,
paragraph (d) is added to subsection (3) of section 634.095,
Florida Statutes, and subsection (7) is added to that section,
to read:

634.095 Prohibited acts.—Any service agreement company or
salesperson that engages in one or more of the following acts

is, in addition to any applicable denial, suspension,
842183
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183| revocation, or refusal to renew or continue any appointment or

184 license, guilty of a misdemeanor of the second degree,

185| punishable as provided in s. 775.082 or s. 775.083:

186 (3) 1Issuing or causing to be issued any advertisement
187| which:

188 (d) Is false, deceptive, or misleading with respect to:
189 1. The service agreement company's affiliation with a

190 motor vehicle manufacturer;

191 2. The service agreement company's possession of

192 information regarding a motor vehicle owner's current motor

193 vehicle manufacturer's original equipment warranty;

194 3. The expiration of a motor vehicle owner's current motor

195 vehicle manufacturer's original equipment warranty; or

196 4. Any requirement that the motor vehicle owner register

197 for a new motor vehicle service agreement with the company in

198 order to maintain coverage under the current motor vehicle

199 service agreement or manufacturer's original equipment warranty.

200 (7) Remitting premiums received on motor vehicle service

201 agreements sold to any person other than the licensed service

202 agreement company that is obligated to perform under such

203| agreement, if the agreement between such company and the

204 salesperson requires that premiums be submitted directly to the

205 service agreement company.

206 Section 9. Effective upon this act becoming a law, section

207 634.121, Florida Statutes, is amended to read:

208 634.121 Filimg—oef Forms, required procedures, provisions.—
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267 conspicuous, boldfaced type, informing the purchaser of the

268 service agreement of her or his right to assign it to a

269 subsequent retail purchaser of the motor vehicle covered by the
270 service agreement and all conditions on such right of transfer.
271 The assignment must occur within a period of time specified in
272 the agreement, which period may not expire earlier than 15 days
273 after the date of the sale or transfer of the motor vehicle. The
274 service agreement company may charge an assignment fee not to
275 exceed $40.

2776 (3)+45>(a) Each service agreement must contain a

277 cancellation provision. Any service agreement is cancelable by
278 the purchaser within 60 days after purchase. The refund must be
279 100 percent of the gross premium paid, less any claims paid on
280 the agreement. A reasonable administrative fee may be charged
281 not to exceed 5 percent of the gross premium paid by the

282 agreement holder.

283 (b) After the service agreement has been in effect for 60
284| days, it may not be canceled by the insurer or service agreement
285 company unless:

286 1. There has been a material misrepresentation or fraud at
287 the time of sale of the service agreement;

288 2. The agreement holder has failed to maintain the motor
289| wvehicle as prescribed by the manufacturer;

290 3. The odometer has been tampered with or disabled and the
291 agreement holder has failed to repair the odometer; or

292 4. For nonpayment of premium by the agreement holder, in
293| which case the service agreement company shall provide the

294 agreement holder notice of cancellation by certified mail.
842183
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If the service agreement is canceled by the insurer or service
agreement company, the return of premium must not be less than

100 percent of the paid unearned pro rata premium, less any

claims paid on the agreement. If, after 60 days, the service

agreement is canceled by the service agreement holder, the
insurer or service agreement company shall return directly to
the agreement holder not less than 90 percent of the unearned

pro rata premium, less any claims paid on the agreement. The

service agreement company remains responsible for full refunds
to the consumer on canceled service agreements. However, the
salesperson and agent are responsible for the refund of the
unearned pro rata commission. A service agreement company may
effectuate refunds through the issuing salesperson or agent.

(4)+46> If the service agreement is canceled, pursuant to
an order of liquidation, the salesperson or agent is responsible
for refunding, and must refund, to the receiver the unearned pro
rata commission.

(5)+4+ 1If a service agreement company violates any lawful
order of the office or fails to meet its contractual obligations
under this part, upon notice from the office, the sales
representative or agent must refund to the service agreement
holder the unearned pro rata commission, unless the sales
representative or agent has made other arrangements,
satisfactory to the office, with the service agreement holder.

(6)+48> Each service agreement, which includes a copy of

the application form, must be mailed or delivered to the

agreement holder within 45 days after the date of purchase.

842183
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323 (7)49)> Each service agreement form must contain in

324 conspicuous, boldfaced type any statement or clause that places
325| restrictions or limitations on the benefits offered or disclose
326 such restrictions or limitations in regular type in a section of
327 the service agreement containing a conspicuous, boldfaced type
328 heading.

329 (8)4+6) If an insurer or service agreement company intends
330 to use or require the use of remanufactured or used replacement
331| parts, each service agreement form as well as all service

332 agreement brochures must contain in conspicuous, boldfaced type
333| a statement to that effect.

334 (9)+++) Each service agreement form as well as all service
335 agreement company sales brochures must clearly identify the

336 name, address, and Florida license number of the licensed

337 insurer or service agreement company.

338 (10)4+2» If a service agreement contains a rental car

339| provision, it must disclose the terms and conditions of this

340| benefit in conspicuous, boldfaced type or disclose such

341 restrictions or limitations in regular type in a section of the
342 service agreement containing a conspicuous, boldfaced type

343| heading.

344 (11) By July 1, 2011, each service agreement sold in this

345 state must be accompanied by a written disclosure to the

346| consumer that the rate charged for the service agreement is not

347 subject to regulation by the office. A service agreement company

348| may comply with this requirement by including such disclosure in

349| its service agreement form or in a separate written notice

350| provided to the consumer at the time of sale.
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Section 10. Effective upon this act becoming a law,

section 634.1213, Florida Statutes, 1s amended to read:

634.1213 Noncompliant forms Greunds—fer—disapprevat.The

office may order a service agreement company to stop using

disappreove any service agreement form that erservice agreement

mmantz oo 1 12N
©
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(1) 1Is in any respect in violation of or does not comply

with this part, any applicable provision of the Florida
Insurance Code, or any applicable rule of the office ceommission.

(2) Contains or incorporates by reference when such
incorporation is otherwise permissible, any inconsistent,
ambiguous, or misleading clauses, or exceptions and conditions
which deceptively affect the risk purported to be assumed in the
general coverage of the service agreement.

(3) Has any title, heading, or other indication of its
provisions which is misleading.

(4) Is printed or otherwise reproduced in such manner as
to render any material provision of the form substantially
illegible.

(5) Contains any provision which is unfair or inequitable
or which encourages misrepresentation.

(6) Contains any provision which makes it difficult to
determine the actual insurer or service agreement company
issuing the form.

(7) Contains any provision for reducing claim payments due

to depreciation of parts, except for marine engines.
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Section 11. Effective upon this act becoming a law,

subsection (1) of section 634.137, Florida Statutes, 1s amended

to read:
634.137 Financial and statistical reporting requirements.—

(1) By March 1 of each year, each service agreement

company shall submit to the office annual financial reports on

forms prescribed by the commission and furnished by the office
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Section 12. Effective upon this act becoming a law,

section 634.141, is amended to read:

634.141

Florida Statutes,
Examination of companies.—

(1) Motor vehicle service agreement companies licensed
under this part may shaidt be subject to periodic examination by
the office in the same manner and subject to the same terms and
conditions as applies to insurers under part II of chapter 624.
The commission may by rule establish provisions whereby a

company may be exempted from examination.

(2) The office shall determine whether to conduct an

examination of a company by considering:

842183
Approved For Filing: 4/28/2010 6:27:12 AM

Page 15 of 41




405
406
407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432

HOUSE AMENDMENT
Bill No. CS/CS/SB 2176 (2010)

Amendment No.
(a) The amount of time that the company has been

continuously licensed and operating under the same management

and control.

(b) The company's history of compliance with applicable
law.

(c) The number of consumer complaints against the company.

(d) The financial condition of the company, demonstrated

by the financial reports submitted pursuant to s. 634.137.

Section 13. Effective upon this act becoming a law,
paragraph (b) of subsection (1) of section 634.1815, Florida
Statutes, 1is amended to read:

634.1815 Rebating; when allowed.—

(1) No salesperson shall rebate any portion of his or her
commission except as follows:

(b) The rebate shall be in accordance with a rebating

schedule filed with and approved by the satespersen—with—the

service agreement company issuing the service agreement to which

the rebate applies. The service agreement company shall maintain
a copy of all rebating schedules for a period of 3 years.

Section 14. Effective upon this act becoming a law,
subsection (13) of section 634.282, Florida Statutes, 1is
amended, and subsection (17) is added to that section, to read:

634.282 Unfair methods of competition and unfair or
deceptive acts or practices defined.—The following methods,
acts, or practices are defined as unfair methods of competition
and unfair or deceptive acts or practices:

(13) ILLEGAL DEALINGS IN PREMIUMS; EXCESS OR REDUCED

CHARGES FOR MOTOR VEHICLE SERVICE AGREEMENTS.—
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(a) Knowingly collecting any sum as a premium or charge

for a motor vehicle service agreement, which is not then
provided, or is not in due course to be provided, subject to
acceptance of the risk by a service agreement company or an
insurer, by a motor vehicle service agreement issued by a
service agreement company or an insurer as permitted by this
part.

(b) Knowingly collecting as a premium or charge for a
motor vehicle service agreement any sum in excess of or less

than the premium or charge applicable to such motor vehicle

service agreement, inacecordance—with the applticabile

e lacad £ et e o o
CTTOoo I T I COCIUlTo AT EEy e

specified in the motor vehicle service agreement. However, there

is no violation of this subsection if excess premiums or charges

are refunded to the service agreement holder within 45 days

after receipt of the agreement by the service agreement company

or 1f the licensed sales representative's commission is reduced

by the amount of any premium undercharge.

(17) FATLURE TO PROVIDE TERMS AND CONDITIONS PRIOR TO

SALE.—Failing to provide a consumer with a complete sample copy

of the terms and conditions of the service agreement prior to

the time of sale upon a request for the same by the consumer. A

service agreement company may comply with this subsection by

providing the consumer with a sample copy of the terms and

conditions of the service agreement or by directing the consumer

to a website that displays a complete sample of the terms and

conditions of the service agreement.
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I s
CIT WO T oalt

whereby a person undertakes to indemnify the warranty holder
against the cost of repair or replacement, or actually furnishes
repair or replacement, of any structural component or appliance
of a home, necessitated by wear and tear or an inherent defect
of any such structural component or appliance or necessitated by
the failure of an inspection to detect the likelihood of any
such loss. However, this part does not prohibit the giving of
usual performance guarantees by either the builder of a home or
the manufacturer or seller of an appliance, as long as no
identifiable charge is made for such guarantee. This part does
not permit the provision of indemnification against
consequential damages arising from the failure of any structural
component or appliance of a home, which practice constitutes the
transaction of insurance subject to all requirements of the
insurance code. This part does not apply to service contracts
entered into between consumers and nonprofit organizations or
cooperatives the members of which consist of condominium
associations and condominium owners and which perform repairs
and maintenance for appliances or maintenance of the residential
property. This part does not apply to a contract or agreement

preperEy by a
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warranty association in compliance with part III, provided such
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Amendment No.
contract or agreement only relates to the systems and appliances

of the covered residential property and does not cover any
structural component of the residential property.

(3)+f4)> "Home warranty association" means any corporation
or any other organization, other than an authorized insurer,
issuing home warranties.

(4)+45> "Impaired" means having liabilities in excess of
assets.

(5)46> "Insolvent" means the inability of a corporation to
pay its debts as they become due in the usual course of its
business.

(6)+4H "Insurance code" means the Florida Insurance Code.

(7)48» "Insurer" means any property or casualty insurer
duly authorized to transact such business in this state.

(8)49» "Listing period" means the period of time
residential property is listed for sale with a licensed real
estate broker, beginning on the date the residence is first
listed for sale and ending on either the date the sale of the
residence is closed, the date the residence is taken off the
market, or the date the listing contract with the real estate
broker expires.

(9)+4+5) "Net assets" means the amount by which the total
statutory assets of an association exceed the total liabilities
of the association.

(10)4+3> "Person" includes an individual, company,

corporation, association, insurer, agent, and every other legal

entity.
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Amendment No.
(11)4+2)> "Premium" means the total consideration received,

or to be received, by an insurer or home warranty association
for or related to the issuance and delivery of any binder or
warranty, including any charges designated as assessments or
fees for policies, surveys, inspections, or service or any other
charges.

(12)4+3) "Sales representative" means any person with whom
an insurer or home inspection or warranty association has a
contract and who is utilized by such insurer or association for
the purpose of selling or issuing home warranties. The term
includes all employees of an insurer or association engaged
directly in the sale or issuance of home warranties.

(13)4+4) "Structural component" means the roof, plumbing
system, electrical system, foundation, basement, walls,
ceilings, or floors of a home.

Section 16. Effective upon this act becoming a law,
subsection (4) is added to section 634.303, Florida Statutes, to
read:

634.303 License required.—

(4) Any person who provides, offers to provide, or holds

oneself out as providing or offering to provide home warranties

in this state or from this state without holding a subsisting

license commits, in addition to any other violation, a

misdemeanor of the first degree, punishable as provided in s.

775.082 or s. 775.083.

Section 17. Effective upon this act becoming a law,
paragraph (f) of subsection (2) of section 634.308, Florida

Statutes, is amended to read:
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HOUSE AMENDMENT
Bill No. CS/CS/SB 2176 (2010)

Amendment No.
later than 45 days after the effectuation of coverage, and the

application is part of the warranty contract document.

(3)+6> All home warranty contracts must state in
conspicuous, boldfaced type that the home warranty may not
provide listing period coverage free of charge.

(4)4+- All home warranty contracts must disclose any
exclusions, restrictions, or limitations on the benefits offered
or the coverage provided by the home warranty contract in
boldfaced type, and must contain, in boldfaced type, a statement
on the front page of the contract substantially similar to the
following: "Certain items and events are not covered by this
contract. Please refer to the exclusions listed on page = of
this document."

(5)48> Each home warranty contract shall contain a
cancellation provision. Any home warranty agreement may be
canceled by the purchaser within 10 days after purchase. The
refund must be 100 percent of the gross premium paid, less any
claims paid on the agreement. A reasonable administrative fee
may be charged, not to exceed 5 percent of the gross premium
paid by the warranty agreement holder. After the home warranty
agreement has been in effect for 10 days, if the contract is
canceled by the warranty holder, a return of premium shall be
based upon 90 percent of unearned pro rata premium less any
claims that have been paid. If the contract is canceled by the
association for any reason other than for fraud or

misrepresentation, a return of premium shall be based upon 100

percent of unearned pro rata premium, less any claims paid on

the agreement.
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HOUSE AMENDMENT
Bill No. CS/CS/SB 2176 (2010)

Amendment No.
(6) By July 1, 2011, each home warranty contract sold in

this state must be accompanied by a written disclosure to the

consumer that the rate charged for the contract is not subject

to regulation by the office. A home warranty association may

comply with this requirement by including such disclosure in its

home warranty contract form or in a separate written notice

provided to the consumer at the time of sale.

Section 19. Effective upon this act becoming a law,

section 634.3123, Florida Statutes, i1s amended to read:

634.3123 Noncompliant Greunds—fer disapprovat—ef forms.—

The office may order a home warranty association to stop using

any contract shatl—disapproeve any form that filed—un

OF

r o
A\ T e

[O))
do
1
do
Y
D

(1) Is in violation of or does not comply with this part.

(2) Contains or incorporates by reference, when such
incorporation is otherwise permissible, any inconsistent,
ambiguous, or misleading clauses or exceptions or conditions
which deceptively affect the risk purported to be assumed in the
general coverage of the contract.

(3) Has any title, heading, or other indication of its
provisions which is misleading.

(4) Is printed or otherwise reproduced in such a manner as
to render any material provision of the form illegible.

(5) Provides that the cost of renewal exceeds the then-

current cost for new warranty contracts, unless the increase is

supported by the claims history or claims cost data, or impose a

fee for inspection of the premises.
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Bill No. CS/CS/SB 2176 (2010)

Amendment No.
Section 20. Effective upon this act becoming a law,

section 634.314, Florida Statutes, 1s amended to read:

634.314 Examination of associations.—

(1) Home warranty associations licensed under this part
may shatdt be subject to periodic examinations by the office, in
the same manner and subject to the same terms and conditions as
apply to insurers under part II of chapter 624 of the insurance
code.

(2) The office shall determine whether to conduct an

examination of a home warranty association by considering:

(a) The amount of time that the association has been

continuously licensed and operating under the same management

and control.

(b) The association's history of compliance with

applicable law.

(c) The number of consumer complaints against the

association.

(d) The financial condition of the association,

demonstrated by the financial reports submitted pursuant to s.

634.313.

Section 21. Effective upon this act becoming a law,
paragraph (b) of subsection (1) of section 634.3205, Florida
Statutes, is amended to read:

634.3205 Rebating; when allowed.—

(1) No sales representative shall rebate any portion of
his or her commission except as follows:

(b) The rebate shall be in accordance with a rebating

schedule filed with and approved by the sates—representative
842183
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Amendment No.
711| with—+the home warranty association issuing the home warranty to

712| which the rebate applies. The home warranty association shall
713| maintain a copy of all rebating schedules for a period of 3

714 years.

715 Section 22. Effective upon this act becoming a law,

716 subsection (8) of section 634.336, Florida Statutes, is amended,
717 and subsection (9) is added to that section, to read:

718 634.336 Unfair methods of competition and unfair or

719| deceptive acts or practices defined.—The following methods,

720 acts, or practices are defined as unfair methods of competition

721 and unfair or deceptive acts or practices:

722 (8) COERCION OF DEBTORS.—When a home warranty is sold as
723 agtherized by Ss+—634-3043 !
724 (a) Requiring, as a condition precedent or condition

725 subsequent to the lending of the money or the extension of the
726| credit or any renewal thereof, that the person to whom such

7277 credit is extended purchase a home warranty; or

728 (b) Failing to provide the advice required by s. 634.344.
729 (9) FATILURE TO PROVIDE TERMS AND CONDITIONS PRIOR TO

730 SALE.—Failing to provide a consumer with a complete sample copy

731 of the terms and conditions of the home warranty contract prior

732 to the time of sale upon a request for the same by the consumer.

733| A home warranty association may comply with this subsection by

734 providing the consumer with a sample copy of the terms and

735| conditions of the home warranty contract or by directing the

736 consumer to a website that displays a complete sample of the

737 terms and conditions of the contract.
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Section 23. Effective upon this act becoming a law,

section 634.344, Florida Statutes, 1s amended to read:
634.344 Coercion of debtor prohibited.—

(1) When a home warranty is sold in connection with the

lending of money as—auwthorizedby—s+—634-30+3){b), a no person

may not require, as a condition precedent or condition
subsequent to the lending of the money or the extension of the
credit or any renewal thereof, that the person to whom such
money or credit is extended purchase a home warranty.

(2) When a home warranty is purchased in connection with

the lending of money as—auwtherized by s+—634-301+{(3){b), the

insurer or home warranty association or the sales representative
of the insurer or home warranty association shall advise the
borrower or purchaser in writing that Florida law prohibits the
lender from requiring the purchase of a home warranty as a
condition precedent or condition subsequent to the making of the
loan.

Section 24. Effective upon this act becoming a law,
subsection (5) of section 634.401, Florida Statutes, is amended
to read:

634.401 Definitions.—As used in this part, the term:

(5) "Indemnify" means to undertake repair or replacement

of a consumer product, or pay compensation for such repair or

replacement by cash, check, store credit, gift card, or other

similar means, in return for the payment of a segregated

premium, when such consumer product suffers operational failure.
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Amendment No.
Section 25. Effective upon this act becoming a law,

subsection (5) 1s added to section 634.403, Florida Statutes, to
read:
634.403 License required.—

(5) Any person who provides, offers to provide, or holds

oneself out as providing or offering to provide a service

warranty in this state or from this state without holding a

subsisting license commits, in addition to any other violation,

a misdemeanor of the first degree, punishable as provided in s.

775.082 or s. 775.083.

Section 26. Effective upon this act becoming a law,
paragraph (e) of subsection (3) of section 634.406, Florida
Statutes, 1is amended to read:

634.406 Financial requirements.—

(3) An association will not be required to establish an
unearned premium reserve if it has purchased contractual
liability insurance which demonstrates to the satisfaction of
the office that 100 percent of its claim exposure is covered by
such policy. The contractual liability insurance shall be
obtained from an insurer that holds a certificate of authority
to do business within the state. For the purposes of this
subsection, the contractual liability policy shall contain the
following provisions:

(e) In the event the issuer of the contractual liability
policy is fulfilling the service warranty covered by policy and
in the event the service warranty holder cancels the service
warranty, it is the responsibility of the contractual liability

policy issuer to effectuate a full refund of unearned premium to
842183
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Section 28. Effective upon this act becoming a law,

section 634.4145, Florida Statutes, 1s amended to read:

634.4145 Noncompliant Greunds—feor disappreovat—ef forms.—
The office may order a service warranty association to stop
using any contract shaii—disapprove—any form that fited—under—s-
634414 —+f+the—Fform:

(1) Violates this part;

(2) 1Is misleading in any respect;

(3) 1Is reproduced so that any material provision is
substantially illegible; or

(4) Contains provisions which are unfair or inequitable or
which encourage misrepresentation.

Section 29. Effective upon this act becoming a law,
section 634.415, Florida Statutes, 1s amended to read:

634.415 Tax on premiums; annual statement; reports+
ggorterty stotements.—

(1) In addition to the license fees provided in this part
for service warranty associations and license taxes as provided
in the insurance code as to insurers, each such association and
insurer shall, annually on or before March 1, file with the
office its annual statement, in the form prescribed by the
commission, showing all premiums or assessments received by it
in connection with the issuance of service warranties in this
state during the preceding calendar year and using accounting
principles which will enable the office to ascertain whether the
financial requirements set forth in s. 634.406 have been

satisfied.
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Amendment No.
financial statements and reports required by this section in a

computer-readable form compatible with the electronic data
processing system specified by the office.

Section 30. Effective upon this act becoming a law,
section 634.416, Florida Statutes, i1s amended to read:

634.416 Examination of associations.—

(1) (a) Service warranty associations licensed under this
part may be a¥e subject to periodic examination by the office,
in the same manner and subject to the same terms and conditions

that apply to insurers under part II of chapter 624.

(b) The office shall determine whether to conduct an

examination of a service warranty association by considering:

1. The amount of time that the association has been

continuously licensed and operating under the same management

and control.

2. The association's history of compliance with applicable
law.

3. The number of consumer complaints against the
association.

4. The financial condition of the association,

demonstrated by the financial reports submitted pursuant to s.

634.313.

(2) Hewewer+ The rate charged a service warranty

association by the office for examination may be adjusted to
reflect the amount collected for the Form 10-K filing fee as
provided in this section.

(3) On or before May 1 of each year, an association may

submit to the office the Form 10-K, as filed with the United

842183
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929| States Securities and Exchange Commission pursuant to the

930 Securities Exchange Act of 1934, as amended. Upon receipt and
931 review of the most current Form 10-K, the office may waive the
932 examination requirement; if the office determines not to waive
933 the examination, such examination will be limited to that

934 examination necessary to ensure compliance with this part. The
935 Form 10-K shall be accompanied by a filing fee of $2,000 to be
936| deposited into the Insurance Regulatory Trust Fund.

937 (4)42> The office is not required to examine an

938 association that has less than $20,000 in gross written premiums
939 as reflected in its most recent annual statement. The office may
940| examine such an association if it has reason to believe that the
941 association may be in violation of this part or is otherwise in
942 an unsound financial condition. If the office examines an

943 association that has less than $20,000 in gross written

944| premiums, the examination fee may not exceed 5 percent of the
945| gross written premiums of the association.

946 Section 31. Effective upon this act becoming a law,

947 paragraph (b) of subsection (1) of section 634.4225, Florida

948 Statutes, is amended to read:

949 634.4225 Rebating; when allowed.—

950 (1) No sales representative shall rebate any portion of
951 his or her commission except as follows:

952 (b) The rebate shall be in accordance with a rebating

953 schedule filed with and approved by the sates—representative

954| with—+the association issuing the service warranty to which the
955| rebate applies. The association shall maintain a copy of all

956 rebating schedules for a period of 3 years.
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Section 32. Effective upon this act becoming a law,

subsection (9) 1s added to section 634.436, Florida Statutes, to
read:

634.436 Unfair methods of competition and unfair or
deceptive acts or practices defined.—The following methods,
acts, or practices are defined as unfair methods of competition
and unfair or deceptive acts or practices:

(9) FAILURE TO PROVIDE TERMS AND CONDITIONS PRIOR TO

SALE.—Failing to provide a consumer with a complete sample copy

of the terms and conditions of the service warranty prior to

before the time of sale upon a request for the same by the

consumer. A service warranty association may comply with this

subsection by providing the consumer with a sample copy of the

terms and conditions of the warranty contract or by directing

the consumer to a website that displays a complete sample of the

terms and conditions of the contract.

Section 33. Effective upon this act becoming a law,
subsections (2), (3), (4), and (5) of section 634.136, Florida
Statutes, are amended to read:

634.136 Office records required.—Each licensed motor

vehicle service contract company, as a minimum requirement for

permanent office records, shall maintain:

Al o~ a b A
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(2)44)> A detailed service agreement register,

in numerical

order by service agreement number, of agreements in force, which

register shall include the following information: service

agreement number, date of issue, issuing dealer, name of

agreement holder, whether the agreement is covered by

contractual liability insurance or the unearned premium reserve

account, description of motor vehicle, service agreement period

and mileage, gross premium, commission to salespersons,

commission to dealer, and net premium.

(3)45)> A detailed claims register,

in numerical order by

service agreement number, which register shall include the

following information: service agreement number, date of issue,

date of claim, type of claim, issuing dealer, amount of claim,

date claim paid, and, if applicable, disposition other than

payment and reason therefor.
Section 34. Effective upon this act becoming a law,

subsections (4) and (5) of section 634.313, Florida Statutes,

are amended to read:

634.313 Tax on premiums; annual statement; reports.—
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(4)45)> The commission may by rule require each home

warranty association to submit to the office, as the commission

may designate, all or part of the information contained in the

financial reports required by this section in a computer-
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readable form compatible with the electronic data processing

system specified by the office.

Section 35. Effective upon this act becoming a law,

sections 634.1216 and 634.3126, Florida Statutes, are repealed.

Section 36. Except as otherwise expressly provided in this
act and except for this section, which shall take effect upon

becoming a law, this act shall take effect January 1, 2011.

TITLE AMENDMENT
Remove lines 64-65 and insert:
information at the insurer's expense; amending s.
628.4615, F.S., relating to specialty insurers; conforming
a cross-reference; amending s. 634.011, F.S.; revising the
definition of the term "motor vehicle service agreement";
amending s. 634.031, F.S.; providing penalties for certain
licensure violations; amending s. 634.041, F.S., relating
to qualifications for licensure; conforming cross-
references; amending s. 634.095, F.S.; prohibiting service
agreement companies from issuing certain deceptive
advertisements, operating without a subsisting license, or
remitting premiums to a person other than the obligated
service agreement company; amending s. 634.121, F.S.;
deleting a requirement that certain service agreement
forms be approved by the Office of Insurance Regulation of
the Financial Services Commission; requiring the service
agreements to include certain written disclosures;

amending s. 634.1213, F.S.; authorizing the office to
842183
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1041 order a service agreement company to stop using forms that
1042 do not comply with specified requirements; amending s.
1043 634.137, F.S.; deleting a schedule for the submissions of
1044 certain reports; amending s. 634.141, F.S.; providing
1045 guidelines for the office to use in determining whether to
1046 examine a company; amending s. 634.1815, F.S.; requiring
1047 certain rebates to be approved by the company issuing a
1048 service agreement; amending s. 634.282, F.S.; clarifying
1049 provisions relating to the refund of excess premiums or
1050 charges; requiring that a consumer receive a sample copy
1051 of the service agreement prior to the sale of a service
1052 agreement; amending s. 634.301, F.S.; revising certain
1053 definitions relating home warranties; amending s. 634.303,
1054 F.S.; providing that it is a first-degree misdemeanor for
1055 a person without a subsisting license to provide or offer
1056 to provide home warranties; amending s. 634.308, F.S.;
1057 providing an exception to certain grounds for licensure
1058 suspension or revocation; amending s. 634.312, F.S.;
1059 deleting a requirement that certain home warranty
1060 agreement forms be approved by the office; requiring the
1061 home warranty contracts to include certain written
1062 disclosures; amending s. 634.3123, F.S.; authorizing the
1063 office to order a home warranty association to stop using
1064 forms that do not comply with specified requirements;
1065 amending s. 634.314, F.S.; providing guidelines for the
1066 office to use in determining whether to examine an
1067 association; amending s. 634.3205, F.S.; requiring certain
1068 rebates to be approved by the association issuing a
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1069 service agreement; amending s. 634.336, F.S.; requiring

1070 that a consumer receive a sample copy of the service

1071 agreement prior to the sale of a service agreement;

1072 amending s. 634.344, F.S.; prohibiting certain coercive

1073 actions relating to the sale of a home warranty in

1074 connection with the lending of money; amending s. 634.401,

1075 F.S.; redefining the term "indemnify"; amending s.

1076 634.403, F.S.; providing that it is a first-degree

1077 misdemeanor for a person without a subsisting license to

1078 provide or offer to provide service warranties; amending

1079 s. 634.406, F.S., relating to financial requirements;

1080 conforming a cross-reference; amending s. 634.414, F.S.;

1081 deleting a requirement that certain service warranty forms

1082 be approved by the office; deleting certain requirements

1083 relating to the display of the issuing association's name

1084 on literature; requiring the service warranty contracts to

1085 include certain written disclosures; amending s. 634.4145,

1086 F.S.; authorizing the office to order a service warranty

1087 association to stop using forms that do not comply with

1088 specified requirements; amending s. 634.415, F.S.;

1089 deleting a requirement that associations file certain

1090 quarterly statements and special reports; amending s.

1091 634.416, F.S.; providing guidelines for the office to use

1092 in determining whether to examine an service warranty

1093 association; amending s. 634.4225, F.S.; requiring certain

1094 rebates to be approved by the association issuing a

1095 service warranty; amending s. 634.436, F.S.; requiring

1096 that a consumer receive a sample copy of the service
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1097 agreement prior to the sale of a service agreement;
1098 amending s. 634.136, F.S.; deleting certain provisions
1099 requiring records to be maintained by motor vehicle
1100 service contract companies; amending s. 634.313, F.S.;
1101 deleting certain requirements for reports relating to
1102 taxes on premiums; repealing ss. 634.1216 and 634.3126,
1103 F.S., relating to required rate filings; providing
1104 effective dates.
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