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1 A bill to be entitled

2 An act relating to the Department of Management Services;
3 amending ss. 17.11, 255.102, and 287.012, F.S.; conforming
4 provisions to the elimination of the Office of Supplier

5 Diversity and the transfer of its duties to the Division

6 of State Purchasing; amending s. 287.042, F.S.; providing
7 that fees collected by the department for the use of its

8 electronic information services in excess of the

9 obligations and encumbrances to cover the department's

10 costs of providing the services shall be calculated

11 annually and transferred to the General Revenue Fund;

12 conforming provisions to the elimination of the Office of
13 Supplier Diversity and the transfer of its duties to the
14 Division of State Purchasing; amending s. 287.057, F.S.;
15 conforming provisions to the elimination of the Office of
16 Supplier Diversity and the transfer of its duties to the
17 Division of State Purchasing; conforming cross-references;
18 providing that fees collected by the department for the

19 use of the services of its online procurement systems in
20 excess of the obligations and encumbrances to cover the
21 department's costs of providing the services shall be
22 calculated annually and transferred to the General Revenue
23 Fund; amending s. 287.094, F.S.; conforming provisions to
24 the elimination of the Office of Supplier Diversity and
25 the transfer of its duties to the Division of State
26 Purchasing; providing that certain complaints formerly
27 filed with the office may be filed with agency inspectors
28 general; providing that a business certified by the office
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29 as a minority business enterprise under s. 287.0943, F.S.,
30 as of a specified date shall continue to be recognized as
31 a certified minority business enterprise for purposes of
32 doing business with state government for a specified
33 period; amending s. 287.0943, F.S.; providing for
34 certification of minority businesses by other specified
35 governments if certification criteria meet, at a minimum,
36 the state's criteria; providing duties of the Division of
37 State Purchasing; eliminating provisions relating to the
38 certification of minority business enterprises by the
39 Office of Supplier Diversity; deleting provisions relating
40 to the Minority Business Certification Task Force;
41 deleting provisions relating to review and evaluation of
42 certification programs and procedures of statewide and
43 interlocal minority business certification agreements;
44 amending s. 287.09431, F.S.; conforming provisions to the
45 elimination of the Office of Supplier Diversity and the
46 transfer of its duties to the Division of State
477 Purchasing; conforming cross-references; amending s.
48 287.09451, F.S.; deleting provisions creating the Office
49 of Supplier Diversity within the department; providing for
50 assumption of specified powers and duties by the Division
51 of State Purchasing; eliminating provisions relating to
52 the certification of minority business enterprises by the
53 office; deleting provisions relating to specified
54 communication and advocacy duties of the office; deleting
55 obsolete provisions; amending ss. 288.703, 288.712, and
56 288.955, F.S.; conforming provisions to the elimination of

Page 2 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 5611 2010
57 the Office of Supplier Diversity and the transfer of its
58 duties to the Division of State Purchasing; amending s.
59 287.05721, F.S.; repealing the definition of "council" as
60 it relates to the Council on Efficient Government;
61 repealing s. 287.0573, F.S., creating the Council on
62 Efficient Government within the department; amending s.
63 287.0574, F.S.; conforming provisions to the elimination
64 of the Council on Efficient Government; requiring that a
65 business case be submitted in the form and manner required
66 by the budget instructions; providing an effective date.

67
68| Be It Enacted by the Legislature of the State of Florida:
69
70 Section 1. Subsection (2) of section 17.11, Florida

71 Statutes, 1s amended to read:

72 17.11 To report disbursements made.—

73 (2) The Chief Financial Officer shall also cause to have
74 reported from the Florida Accounting Information Resource

75 Subsystem no less than quarterly the disbursements which

76| agencies made to small businesses, as defined in the Florida

77 Small and Minority Business Assistance Act; to certified

78| minority business enterprises in the aggregate; and to certified
79| minority business enterprises broken down into categories of

80| minority persons, as well as gender and nationality subgroups.

81 This information shall be made available to the agencies, the

82 Division of State Purchasing &ffieceof Supptier Piversity, the

83 Governor, the President of the Senate, and the Speaker of the

84 House of Representatives. Each agency shall be responsible for
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85 the accuracy of information entered into the Florida Accounting
86 Information Resource Subsystem for use in this reporting.

87 Section 2. Section 255.102, Florida Statutes, is amended
88 to read:

89 255.102 Contractor utilization of minority business

90 enterprises.—

91 (1) Agencies shall consider the use of price preferences,
92 weighted preference formulas, or other preferences for

93| construction contracts, as determined appropriate by the

94 Division of State Purchasing &ffiece of Supptier Piversity to

95| 1increase minority participation.

96 (2) The Division of State Purchasing offiece—-ofSuppltier

97| bBbiwversity, in collaboration with the Board of Governors of the
98 State University System, shall adopt rules to determine what is
99 a "good faith effort" for purposes of contractor compliance with
100| minority participation goals established for competitively
101 awarded building and construction projects. Pro forma efforts
102 shall not be considered good faith. Factors which shall be
103 considered by the state agency in determining whether a
104 contractor has made good faith efforts shall include, but not be
105 limited to:
106 (a) Whether the contractor attended any presolicitation or
107| prebid meetings that were scheduled by the agency to inform
108| minority business enterprises of contracting and subcontracting
109| opportunities.
110 (b) Whether the contractor advertised in general
111 circulation, trade association, or minority-focus media

112 concerning the subcontracting opportunities.
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113 (c) Whether the contractor provided written notice to all
114 relevant subcontractors listed on the minority vendor list for
115 that locality and statewide as provided by the agency as of the
116 date of issuance of the invitation to bid, that their interest
117 in the contract was being solicited in sufficient time to allow
118 the minority business enterprises to participate effectively.
119 (d) Whether the contractor followed up initial

120 solicitations of interest by contacting minority business

121| enterprises, the Division of State Purchasing offieceof Suppltier

122| Bbiwversitsy, or minority persons who responded and provided
123| detailed information about prebid meetings, access to plans,
124 specifications, contractor's project manager, subcontractor
125| Dbonding, if any, payment schedule, bid addenda, and other
126| assistance provided by the contractor to enhance minority
127| Dbusiness enterprise participation.

128 (e) Whether the contractor selected portions of the work
129| to be performed by minority business enterprises in order to
130 increase the likelihood of meeting the minority business

131 enterprise procurement goals, including, where appropriate,
132| breaking down contracts into economically feasible units to
133 facilitate minority business enterprise participation under
134 reasonable and economical conditions of performance.

135 (f) Whether the contractor provided the Division of State

136| Purchasing offiece—of Suppltier biversity as well as interested
137| minority business enterprises or minority persons with adequate
138 information about the plans, specifications, and requirements of

139 the contract or the availability of jobs at a time no later than

140 when such information was provided to other subcontractors.
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141 (g) Whether the contractor negotiated in good faith with
142 interested minority business enterprises or minority persons,
143 not rejecting minority business enterprises or minority persons
144 as unqualified without sound reasons based on a thorough

145 investigation of their capabilities or imposing implausible

146 conditions of performance on the contract.

147 (h) Whether the contractor diligently seeks to replace a
148| minority business enterprise subcontractor that is unable to

149| perform successfully with another minority business enterprise.
150 (i) Whether the contractor effectively used the services
151 of available minority community organizations; minority

152 contractors' groups; local, state, and federal minority business
153| assistance offices; and other organizations that provide

154 assistance in the recruitment and placement of minority business
155| enterprises or minority persons.

156 (3) If an agency considers any other criteria in

157 determining whether a contractor has made a good faith effort,

158 the agency shall adopt such criteria in accordance with s.

=

159 120.54, and, where required by that section, by rule——afterMay
160| 33+39884. In adopting such criteria, the agency shall identify
161 the specific factors in as objective a manner as possible to be
162 used to assess a contractor's performance against said criteria.
163 (4) Notwithstanding the provisions of s. 287.09451 to the
164 contrary, agencies shall monitor good faith efforts of

165 contractors in competitively awarded building and construction
166| projects, in accordance with rules established pursuant to this
167 section. It is the responsibility of the contractor to exercise

168| good faith efforts in accordance with rules established pursuant
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169 to this section, and to provide documentation necessary to

170 assess efforts to include minority business participation.

171 Section 3. Subsections (11) through (18) of section

172 287.012, Florida Statutes, are redesignated as subsections (12)
173 through (19), respectively, and present subsection (19) of that
174 section is amended to read:

175 287.012 Definitions.—As used in this part, the term:

176 (11)+> "Division" !offiee™ means the Division of State

177 Purchasing offiece—ofSupplier bPiversity of the Department of

178| Management Services.

179 Section 4. Paragraph (h) of subsection (1), paragraphs (a)

180 and (c) of subsection (2), paragraphs (b) and (c) of subsection

181 (3), and subsection (10) of section 287.042, Florida Statutes,

182 are amended to read:

183 287.042 Powers, duties, and functions.—The department

184 shall have the following powers, duties, and functions:

185 (1)

186 (h)1. The department may collect fees for the use of its

187 electronic information services. The fees may be imposed on an

188 individual transaction basis or as a fixed subscription for a

189| designated period of time. At a minimum, the fees shall be

190 determined in an amount sufficient to cover the department's

191| projected costs of the services, including overhead in

192 accordance with the policies of the Department of Management

193 Services for computing its administrative assessment. All fees

194 collected under this paragraph shall be deposited in the

195| Operating Trust Fund for disbursement as provided by law.

196 2. Effective July 1, 2010, any fees collected pursuant to
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197 subparagraph 1. and remaining in the Operating Trust Fund in

198 excess of the obligations and encumbrances to cover the

199| department's costs of providing services pursuant to

200 subparagraph 1. shall be calculated as of June 5 each year and

201 transferred to the General Revenue Fund before June 30 of each

202 year.

203 (2) (a) To establish purchasing agreements and procure

204 state term contracts for commodities and contractual services,
205| pursuant to s. 287.057, under which state agencies shall, and
206| eligible users may, make purchases pursuant to s. 287.056. The
207 department may restrict purchases from some term contracts to
208 state agencies only for those term contracts where the inclusion
209| of other governmental entities will have an adverse effect on
210| competition or to those federal facilities located in this

211 state. In such planning or purchasing the department offiece—-of
212| Supplierbiversity may monitor to ensure that opportunities are

213 afforded for contracting with minority business enterprises. The

214 department, for state term contracts, and all agencies, for

215| multiyear contractual services or term contracts, shall explore
216 reasonable and economical means to utilize certified minority
217| business enterprises. Purchases by any county, municipality,

218| private nonprofit community transportation coordinator

219| designated pursuant to chapter 427, while conducting business
220 related solely to the Commission for the Transportation

221 Disadvantaged, or other local public agency under the provisions
222 in the state purchasing contracts, and purchases, from the

223 corporation operating the correctional work programs, of

224 products or services that are subject to paragraph (1) (f), are
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225 exempt from the competitive solicitation requirements otherwise
226 applying to their purchases.

227 (c) Any person who files an action protesting a decision
228 or intended decision pertaining to contracts administered by the
229| department, a water management district, or an agency pursuant
230 to s. 120.57(3) (b) shall post with the department, the water

231| management district, or the agency at the time of filing the

232 formal written protest a bond payable to the department, the

233| water management district, or agency in an amount equal to 1

234| percent of the estimated contract amount. For protests of

235| decisions or intended decisions pertaining to exceptional

236| purchases, the bond shall be in an amount equal to 1 percent of
237 the estimated contract amount for the exceptional purchase. The
238 estimated contract amount shall be based upon the contract price
239| submitted by the protestor or, if no contract price was

240 submitted, the department, water management district, or agency
241 shall estimate the contract amount based on factors including,
2421 but not limited to, the price of previous or existing contracts
243 for similar commodities or contractual services, the amount

244 appropriated by the Legislature for the contract, or the fair
245| market value of similar commodities or contractual services. The
246| agency shall provide the estimated contract amount to the vendor
247 within 72 hours, excluding Saturdays, Sundays, and state

248 holidays, after the filing of the notice of protest by the

249| vendor. The estimated contract amount is not subject to protest
2501 pursuant to s. 120.57(3). The bond shall be conditioned upon the
251| payment of all costs and charges that are adjudged against the
252| protestor in the administrative hearing in which the action is
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brought and in any subsequent appellate court proceeding. In

lieu of a bond, the department, the water management district,

or agency may, in either case,

official bank check,

accept a cashier's check,

or money order in the amount of the bond.
If, after completion of the administrative hearing process and
water

any appellate court proceedings, the department,

management district, or agency prevails, it shall recover all

costs and charges which shall be included in the final order or
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Upon payment of such costs and charges by the protestor, the

bond, cashier's check, official bank check, or money order shall

be returned to the protestor. If, after the completion of the
administrative hearing process and any appellate court
the protestor prevails,

proceedings, the protestor shall recover

from the department, water management district, or agency all

costs and charges which shall be included in the final order or
judgment, excluding attorney's fees.
(3) To establish a system of coordinated, uniform

procurement policies, procedures, and practices to be used by

agencies in acquiring commodities and contractual services,
which shall include, but not be limited to:
(b)1. Development of procedures for advertising
solicitations. These procedures must provide for electronic
posting of solicitations for at least 10 days before the date
set for receipt of bids, proposals, or replies, unless the
department or other agency determines in writing that a shorter

period of time is necessary to avoid harming the interests of
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281 the state. The offiece—-of Supplier Piversity may consutE—with +the
282 department may develop regarding—thedevetopment—of solicitation

283 distribution procedures to ensure that maximum distribution is

284 afforded to certified minority business enterprises as defined
285| in s. 288.703.

286 2. Development of procedures for electronic posting. The
287 department shall designate a centralized website on the Internet
288 for the department and other agencies to electronically post

289 solicitations, decisions or intended decisions, and other

290| matters relating to procurement.

291 (c) Development of procedures for the receipt and opening
292 of bids, proposals, or replies by an agency. Such procedures

293 shall provide the department &ffiece—of Suppltier bBiversity an

294 opportunity to monitor and ensure that the contract award is
295| consistent with the requirements of s. 287.09451.

296 (10) To prepare statistical data concerning the method of
297| procurement, terms, usage, and disposition of commodities and
298 contractual services by agencies. All agencies shall furnish
299 such information for this purpose to the division effiee and to
300 the department, as the department or division effiee may call
301 for, but no less frequently than annually, on such forms or in
302 such manner as the department may prescribe.

303 Section 5. Subsection (7), paragraphs (a), (b), and (c) of
304 subsection (8), and paragraph (c) of subsection (23) of section
305 287.057, Florida Statutes, are amended to read:

306 287.057 Procurement of commodities or contractual

307 services.—

308 (7) Upon issuance of any solicitation, an agency shall,
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upon request by the department, forward to the department one
copy of each solicitation for all commodity and contractual
services purchases in excess of the threshold amount provided in
s. 287.017 for CATEGORY TWO. An agency shall also, upon request,

furnish a copy of all competitive-solicitation tabulations. Fhe
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(8) (a) In order to strive to meet the minority business

enterprise procurement goals set forth in s. 287.09451, an
agency may reserve any contract for competitive solicitation
only among certified minority business enterprises. Agencies
shall review all their contracts each fiscal year and shall
determine which contracts may be reserved for solicitation only
among certified minority business enterprises. This reservation
may only be used when it is determined, by reasonable and
objective means, before the solicitation that there are capable,
qualified certified minority business enterprises available to
submit a bid, proposal, or reply on a contract to provide for

effective competition. The department may Sffiece—-ofSupplier

Piversity—shatdt consult with any agency in reaching such
determination when deemed appropriate.

(b) Before a contract may be reserved for solicitation
only among certified minority business enterprises, the agency
head must find that such a reservation is in the best interests
of the state. All determinations shall be subject to s.
287.09451 (3)45)>. Once a decision has been made to reserve a

contract, but before sealed bids, proposals, or replies are
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337 requested, the agency shall estimate what it expects the amount
338 of the contract to be, based on the nature of the services or
339 commodities involved and their value under prevailing market
340 conditions. If all the sealed bids, proposals, or replies

341 received are over this estimate, the agency may reject the bids,
342| proposals, or replies and request new ones from certified

343| minority business enterprises, or the agency may reject the

344| Dbids, proposals, or replies and reopen the bidding to all

345| eligible wvendors.

346 (c) All agencies shall consider the use of price

347| preferences of up to 10 percent, weighted preference formulas,
348 or other preferences for vendors as determined appropriate

349| pursuant to guidelines established in accordance with s.

350 287.09451 (2) 44y to increase the participation of minority

351| business enterprises.

352 (23) The department, in consultation with the Agency for
353| Enterprise Information Technology and the Comptroller, shall
354| develop a program for online procurement of commodities and

355 contractual services. To enable the state to promote open

356 competition and to leverage its buying power, agencies shall
357| participate in the online procurement program, and eligible

358 users may participate in the program. Only vendors prequalified
359 as meeting mandatory requirements and qualifications criteria
360| may participate in online procurement.

361 (c) The department may impose and shall collect all fees
362 for the use of the online procurement systems.

363 1. The fees may be imposed on an individual transaction

364| basis or as a fixed percentage of the cost savings generated. At
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365 a minimum, the fees must be set in an amount sufficient to cover
366 the projected costs of the services, including administrative
367 and project service costs in accordance with the policies of the
368 department.

369 2. If the department contracts with a provider for online
370| procurement, the department, pursuant to appropriation, shall
371 compensate the provider from the fees after the department has
372 satisfied all ongoing costs. The provider shall report

373 transaction data to the department each month so that the

374 department may determine the amount due and payable to the

375 department from each vendor.

376 3. All fees that are due and payable to the state on a

377 transactional basis or as a fixed percentage of the cost savings
378| generated are subject to s. 215.31 and must be remitted within
379| 40 days after receipt of payment for which the fees are due. For
380 fees that are not remitted within 40 days, the vendor shall pay
381 interest at the rate established under s. 55.03(1) on the unpaid
382| balance from the expiration of the 40-day period until the fees
383 are remitted.

384 4. All fees and surcharges collected under this paragraph
385 shall be deposited in the Operating Trust Fund for disbursement

386| as provided by law.
387 5. Effective July 1, 2010, any fees collected pursuant to

388 subparagraph 1. and remaining in the Operating Trust Fund in

389| excess of the obligations and encumbrances to cover the

390 department's costs of providing services pursuant to

391 subparagraph 1. shall be calculated as of June 5 each year and

Page 14 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 5611 2010

392 transferred to the General Revenue Fund before June 30 of each

393| year.

394 Section 6. Subsections (3) and (4) of section 287.094,
395 Florida Statutes, are amended to read:

396 287.094 Minority business enterprise programs; penalty for
397 discrimination and false representation.—

398 (3) Any contractor, firm, or individual shall be barred
399| from doing business with state government for a period of 36
400| months, and shall be permanently disqualified from doing

401| business with state government as a certified minority business
402| enterprise, if the division effiee has determined that the

403 contractor, firm, or individual has not acted in good faith to
404 fulfill the terms of a contract calling for it to use the

405 services or commodities of a certified minority business

406| enterprise. If the Department of Legal Affairs, agency final
407 order, or a court of law determines that a person was involved
408 in a violation of this section, knew about such violation, or
409 collaborated with a contractor or firm in such violation, the
410 person, or any contractor or firm the person is employed by or
411 affiliated with, shall be barred from doing business with state
412| government for a period of at least 36 months.

413 (4) No agency shall deny any contractor, firm, or

414 individual a fair opportunity to compete in the public

415| procurement of commodities and services based on race, national
416 origin, gender, religion, or physical disability, which for

417| purposes of this subsection constitutes prohibited

418 discrimination. Complaints alleging prohibited discrimination by
419| an agency in its public procurement may be filed with the

Page 15 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 5611 2010

420 Inspector General for the agency that is the subject of the

421 complaint 6ffiece—-of Supptier biversity within 60 days after the
422 facts giving rise to the complaint are known or reasonably
423 should have been discovered. Any complaint shall be filed in

424 writing and must set forth the specific facts giving rise to the
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427 Inspector General for the agency that is the subject of the

428 complaint+—whe shall coordinate a prompt investigation and issue
429| written findings of fact. These findings shall be reviewed by
430| the Chief Inspector General or his or her designee, who 1is

431 authorized to conduct any further investigation deemed necessary
432| or appropriate. Upon a final determination that an agency has
433| abused its discretion by engaging in prohibited discrimination,
434 the Chief Inspector General shall refer any state employee

435 determined to have participated in the prohibited discrimination
436 for disciplinary action in accordance with chapter 60K (9),

437 Florida Administrative Code, and subsequently enacted rules, up
438 to and including termination.

439 Section 7. A business certified by the Office of Supplier

440 Diversity as a minority business enterprise under s. 287.0943,

441 Florida Statutes, as of June 30, 2010, shall continue to be

442 recognized as a certified minority business enterprise for

443| purposes of doing business with state government for 2 years

444 from the effective date of certification, but not later than

445| June 30, 2012.

446 Section 8. Section 287.0943, Florida Statutes, is amended
4477 to read:
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504 (a)fer In assessing the status of ownership and control,
505 certification criteria shall, at a minimum:

506 1. Link ownership by a minority person, as defined in s.
507 288.703(3), or as dictated by the legal obligations of a

508 certifying organization, to day-to-day control and financial
509 risk by the qualifying minority owner, and to demonstrated

510 expertise or licensure of a minority owner in any trade or

511| profession that the minority business enterprise will offer to
512 the state when certified. Businesses must comply with all state
513| licensing requirements prior to becoming certified as a minority
514| Dbusiness enterprise.

515 2. 1If present ownership was obtained by transfer, require
516| the minority person on whom eligibility is based to have owned
517 at least 51 percent of the applicant firm for a minimum of 2
518 years, when any previous majority ownership interest in the firm
519| was by a nonminority who is or was a relative, former employer,
520 or current employer of the minority person on whom eligibility
521 is based. This requirement shall not apply to minority persons
522 who are otherwise eligible who take a 5l-percent-or-greater

523 interest in a firm that requires professional licensure to

524 operate and who will be the qualifying licenseholder for the
525| firm when certified. A transfer made within a related immediate
526 family group from a nonminority person to a minority person in
527 order to establish ownership by a minority person shall be

528| deemed to have been made solely for purposes of satisfying

529| certification criteria and shall render such ownership invalid
530 for purposes of qualifying for such certification if the

531 combined total net asset value of all members of such family
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532 group exceeds $1 million. For purposes of this subparagraph, the
533 term "related immediate family group" means one or more children
534 under 16 years of age and a parent of such children or the

535 spouse of such parent residing in the same house or living unit.
536 3. Require that prospective certified minority business
537 enterprises be currently performing or seeking to perform a

538 useful business function. A "useful business function" is

539| defined as a business function which results in the provision of
540| materials, supplies, equipment, or services to customers. Acting
541 as a conduit to transfer funds to a nonminority business does
542| not constitute a useful business function unless it is done so
543| 1in a normal industry practice. As used in this section, the term
544 "acting as a conduit" means, in part, not acting as a regular
545| dealer by making sales of material, goods, or supplies from

546| items bought, kept in stock, and regularly sold to the public in
547 the usual course of business. Brokers, manufacturer's

548 representatives, sales representatives, and nonstocking

549| distributors are considered as conduits that do not perform a
550 useful business function, unless normal industry practice

551 dictates.

552 (b)4#£> When a business receives payments or awards

553 exceeding $100,000 in one fiscal year, a review of its

554| certification status or an audit will be conducted within 2

555 ears T A~ + 2 A A A~m  vAtza AT EESI NS 1 I T < S0 T N B =N oA~ A A
Yy . THHaGCGTTIOTT oGOt Ce vV IewWo O autGrco Wt O concactTteo

H
~|

[0F

556 as—deeme

@D

pErepria
557 (c)4g)r The certification criteria approved—lby—the—+task
558 foree—and adopted by the Department of Management Services shall

559| Dbe included in a statewide and interlocal agreement as defined
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560 in s. 287.09431 and, in accordance with s. 163.01, shall be

561 executed according to the terms included therein.

562 (d){h> The certification procedures should allow an

563 applicant seeking certification to designate on the application
564 form the information the applicant considers to be proprietary,
565 confidential business information. As used in this paragraph,
566 "proprietary, confidential business information" includes, but
567| 1is not limited to, any information that would be exempt from
568| public inspection pursuant to the provisions of chapter 119;
569| trade secrets; internal auditing controls and reports; contract
570| costs; or other information the disclosure of which would injure
571| the affected party in the marketplace or otherwise violate s.
572 286.041. The executor in receipt of the application shall issue
573| written and final notice of any information for which

574| noninspection is requested but not provided for by law.

575 (e)4+r A business that is certified under the provisions
576 of the statewide and interlocal agreement shall be deemed a

577 certified minority enterprise in all jurisdictions or

578 organizations where the agreement is in effect, and that

579| business is deemed available to do business as such within any
580 such jurisdiction or with any such organization statewide. All
581 state agencies must accept minority business enterprises

582| certified in accordance with the statewide and interlocal

583 agreement of s. 287.09431, and that business shall also be

584| deemed a "certified minority business enterprise" as defined in
585 s. 288.703. However, any governmental Jjurisdiction or

586| organization that administers a minority business purchasing
587| program may reserve the right to establish further certification
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(4)

the statewide and interlocal agreement upon the grounds of

criteria or to the certifying organization's rules and
procedures,
the certified minority business enterprise.

proceed according to procedures specified in the agreement.

A certification may be challenged by any executor to

failure by the certifying organization to adhere to the adopted

or on the grounds of a misrepresentation or fraud by

The challenge shall

I V E S

2010

effiee shall, for statistical purposes, collect and track

minority business enterprise. Agency spending shall also be
tracked for these subgroups.
auditing services, and health services.
list in efforts to meet the minority business enterprise

procurement goals set forth in s. 287.09451.
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700| business enterprise is responsible for such reporting. Fa—the

701| event—of o permanent—changein—the monagement—and daity
702| eperations——owners—secekingtodobusinesswith+the stateas—=
703| eertified minority business——enterprise areresponsible—for

704 reportingsuehchange—+to—+theoffiecer Any person violating the

705| provisions of this subsection commits shatt—be—-guitty—of a

706| misdemeanor of the first degree, punishable as provided in s.
707 775.082 or s. 775.083.

708 (9)+3++)> To deter fraud in the program, the Auditor General
709| may review the criteria by which a business became certified as
710 a certified minority business enterprise.

711 (10)+4+2)» Any executor of the statewide and interlocal

712| agreement may revoke the certification or recertification of a
713 firm doing business as a certified minority business enterprise
714 if the minority business enterprise does not meet the

715 requirements of the jurisdiction or certifying entity that

716 certified or recertified the firm as a certified minority

717| business enterprise, or the requirements of subsection (2), s.
718 288.703, and any rule of the division effiee or the Department
719| of Management Services or if the business acquired certification
720 or recertification by means of falsely representing any entity
721 as a minority business enterprise for purposes of qualifying for
722| certification or recertification.

123 (11)+4+3> Unless permanently revoked, a certified minority
724| Dbusiness enterprise for which certification or recertification
725| has been revoked may not apply or reapply for certification or

726 recertification for a minimum of 36 months after the date of the

7277 notice of revocation.
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729 theOofficeof Suppltier biversity An executor to the statewide
730 and interlocal agreement shall, in accordance with its rules and
731| procedures:

732 1. Give reasonable notice to affected persons or parties
733 of its decision to deny certification based on failure to meet
734 eligibility requirements of the statewide and interlocal

735 agreement of s. 287.09431, together with a summary of the

736| grounds therefor.

737 2. Give affected persons or parties an opportunity, at a
738| convenient time and place, to present to the agency written or
739| oral evidence in opposition to the action or of the executor's
740 refusal to act.

741 3. Give a written explanation of any subsequent decision
742 of the executor overruling the objections.

743 (b) An applicant that is denied minority business

744 enterprise certification based on failure to meet eligibility
745 requirements of the statewide and interlocal agreement pursuant
746| to s. 287.09431 may not reapply for certification or

7477 recertification until at least 6 months after the date of the
748| notice of the denial of certification or recertification.

749 (13)4+5)» The division effiee shall adopt rules in

750 compliance with this part.

751 Section 9. Section 287.09431, Florida Statutes, 1is amended
752 to read:

753 287.09431 Statewide and interlocal agreement on

754 certification of business concerns for the status of minority

755| business enterprise.—The statewide and interlocal agreement on
Page 27 of 56
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756 certification of business concerns for the status of minority
757| business enterprise is hereby enacted and entered into with all
758 jurisdictions or organizations legally joining therein. If,

759| within 2 years from the date that the certification core

760 criteria are approved by the Department of Labor and Employment
761 Security, the agreement included herein is not executed by a
762| majority of county and municipal governing bodies that

763| administer a minority business assistance program on the

764| effective date of this act, then the Legislature shall review
765| this agreement. It is the intent of the Legislature that if the
766| agreement is not executed by a majority of the requisite

767| governing bodies, then a statewide uniform certification process
768 should be adopted, and that said agreement should be repealed
769| and replaced by a mandatory state government certification

770 process.

771 ARTICLE T
772 PURPOSE, FINDINGS, AND POLICY.—
773 (1) The parties to this agreement, desiring by common

774 action to establish a uniform certification process in order to
775 reduce the multiplicity of applications by business concerns to
776 state and local governmental programs for minority business

777 assistance, declare that it is the policy of each of them, on
778 the basis of cooperation with one another, to remedy social and
779| economic disadvantage suffered by certain groups, resulting in
780 their being historically underutilized in ownership and control
781 of commercial enterprises. Thus, the parties seek to address
782 this history by increasing the participation of the identified
783 groups in opportunities afforded by government procurement.
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784 (2) The parties find that the State of Florida presently
785 certifies firms for participation in the minority business
786 assistance programs of the state. The parties find further that
787 some counties, municipalities, school boards, special districts,
788 and other divisions of local government require a separate, yet
789 similar, and in most cases redundant certification in order for
790| businesses to participate in the programs sponsored by each
791| government entity.
792 (3) The parties find further that this redundant
793| certification has proven to be unduly burdensome to the
794| minority-owned firms intended to benefit from the underlying
795| purchasing incentives.
796 (4) The parties agree that:
797 (a) They will facilitate integrity, stability, and
798 cooperation in the statewide and interlocal certification
799| process, and in other elements of programs established to assist
800| minority-owned businesses.
801 (b) They shall cooperate with agencies, organizations, and
802 associations interested in certification and other elements of
803| minority business assistance.
804 (c) It is the purpose of this agreement to provide for a
805| wuniform process whereby the status of a business concern may be
806| determined in a singular review of the business information for
807 these purposes, in order to eliminate any undue expense, delay,
808 or confusion to the minority-owned businesses in seeking to
809| participate in the minority business assistance programs of
810 state and local jurisdictions.
811 ARTICLE IT
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812 DEFINITIONS.—As used in this agreement and contracts made
813| pursuant to it, unless the context clearly requires otherwise:
814 (1) "Awarding organization" means any political

815 subdivision or organization authorized by law, ordinance, or
816 agreement to enter into contracts and for which the governing
817| Dbody has entered into this agreement.

818 (2) "Department" means the Department of Labor and

819| Employment Security.

820 (3) "Minority" means a person who is a lawful, permanent
821 resident of the state, having origins in one of the minority
822 groups as described and adopted by the Department of Labor and
823| Employment Security, hereby incorporated by reference.

824 (4) "Minority business enterprise" means any small

825 business concern as defined in subsection (6) that meets all of
826| the criteria described and adopted by the Department of Labor
827 and Employment Security, hereby incorporated by reference.

828 (5) "Participating state or local organization" means any
829| political subdivision of the state or organization designated by
830 such that elects to participate in the certification process

831| pursuant to this agreement, which has beenr—approved—aeccording—to

832 s+—287+-0943{(3 ) —andhas legally entered into this agreement.

833 (6) "Small business concern" means an independently owned
834 and operated business concern which is of a size and type as
835 described and adopted by vote related to this agreement of the

836 commission, hereby incorporated by reference.

837 ARTICLE IIT

838 STATEWIDE AND INTERLOCAL CERTIFICATIONS.—

839 (1) All awarding organizations shall accept a
Page 30 of 56
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840 certification granted by any participating organization which

D

841 has beern—approved—eacecordingto—s+—237/-0943{3—arndFras entered
842 into this agreement, as valid status of minority business

843 enterprise.

844 (2) A participating organization shall certify a business
845 concern that meets the definition of minority business

846| enterprise in this agreement, in accordance with the duly

847| adopted eligibility criteria.

848 (3) All participating organizations shall issue notice of
849| certification decisions granting or denying certification to all
850 other participating organizations within 14 days of the

851| decision. Such notice may be made through electronic media.

852 (4) No certification will be granted without an onsite

853| wvisit to verify ownership and control of the prospective

854| minority business enterprise, unless verification can be

855 accomplished by other methods of adequate verification or

856| assessment of ownership and control.

857 (5) The certification of a minority business enterprise
858| pursuant to the terms of this agreement shall not be suspended,
859| revoked, or otherwise impaired except on any grounds which would
860| Dbe sufficient for revocation or suspension of a certification in
861 the jurisdiction of the participating organization.

862 (6) The certification determination of a party may be

863| challenged by any other participating organization by the

864 issuance of a timely written notice by the challenging

865| organization to the certifying organization's determination

866| within 10 days of receiving notice of the certification

867 decision, stating the grounds therefor.

Page 31 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 5611 2010

868 (7) The sole accepted grounds for challenge shall be the
869 failure of the certifying organization to adhere to the adopted
870 criteria or the certifying organization's rules or procedures,
871 or the perpetuation of a misrepresentation or fraud by the firm.
872 (8) The certifying organization shall reexamine its

873 certification determination and submit written notice to the
874 applicant and the challenging organization of its findings

875| within 30 days after the receipt of the notice of challenge.
876 (9) If the certification determination is affirmed, the
877 challenging agency may subsequently submit timely written notice
878 to the firm of its intent to revoke certification of the firm.
879 ARTICLE IV

880 APPROVED AND ACCEPTED PROGRAMS.—Nothing in this agreement
881 shall be construed to repeal or otherwise modify any ordinance,
882 law, or regulation of a party relating to the existing minority
883| Dbusiness assistance provisions and procedures by which minority
884| Dbusiness enterprises participate therein.

885 ARTICLE V

886 TERM.—The term of the agreement shall be 5 years, after
887 which it may be reexecuted by the parties.

888 ARTICLE VI

889 AGREEMENT EVALUATION.—The designated state and local

890 officials may meet from time to time as a group to evaluate

891 progress under the agreement, to formulate recommendations for
892| changes, or to propose a new agreement.

893 ARTICLE VIT

894 OTHER ARRANGEMENTS.—Nothing in this agreement shall be

895 construed to prevent or inhibit other arrangements or practices
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896 of any party in order to comply with federal law.

897 ARTICLE VIIT
898 EFFECT AND WITHDRAWAL.—
899 (1) This agreement shall become effective when properly

900 executed by a legal representative of the participating

901 organization, when enacted into the law of the state and after
902 an ordinance or other legislation is enacted into law by the

903| governing body of each participating organization. Thereafter it
904| shall become effective as to any participating organization upon
905 the enactment of this agreement by the governing body of that
906| organization.

907 (2) Any party may withdraw from this agreement by enacting
908 legislation repealing the same, but no such withdrawal shall

909| take effect until one year after the governing body of the

910 withdrawing party has given notice in writing of the withdrawal
911 to the other parties.

912 (3) No withdrawal shall relieve the withdrawing party of
913 any obligations imposed upon it by law.

914 ARTICLE IX
915 FINANCIAL RESPONSIBILITY.—
916 (1) A participating organization shall not be financially

917 responsible or liable for the obligations of any other

918| participating organization related to this agreement.

919 (2) The provisions of this agreement shall constitute

920 neither a waiver of any governmental immunity under Florida law
921| nor a waiver of any defenses of the parties under Florida law.
922 The provisions of this agreement are solely for the benefit of

923 its executors and not intended to create or grant any rights,

Page 33 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

924
925
926
927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951

HB 5611 2010

contractual or otherwise, to any person or entity.
ARTICLE X
VENUE AND GOVERNING LAW.—The obligations of the parties to

this agreement are performable only within the county where the

participating organization is located, anrd—statewide—for—the

OFF ~
[ S S

o
TCTC—CO

£ Supptier Piversityy and venue for any legal action in

connection with this agreement shall liey for any participating

organization exeept—the Office of Supptier Piversity;
exclusively in the county where the participating organization
is located. This agreement shall be governed by and construed in
accordance with the laws and court decisions of the state.
ARTICLE XT

CONSTRUCTION AND SEVERABILITY.—This agreement shall be
liberally construed so as to effectuate the purposes thereof.
The provisions of this agreement shall be severable and if any
phrase, clause, sentence, or provision of this agreement is
declared to be contrary to the State Constitution or the United
States Constitution, or the application thereof to any
government, agency, person, or circumstance is held invalid, the
validity of the remainder of this agreement and the
applicability thereof to any government, agency, person, Or
circumstance shall not be affected thereby. If this agreement
shall be held contrary to the State Constitution, the agreement
shall remain in full force and effect as to all severable
matters.

Section 10. Section 287.09451, Florida Statutes, is

amended to read:

287.09451 Division &ffiece—-of Supptier biversitys powers,
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952 duties, and functions.—

953 (1) The Legislature finds that there is evidence of a

954 systematic pattern of past and continuing racial discrimination

955 against minority business enterprises and a disparity in the

956 availability and use of minority business enterprises in the

957 state procurement system. It is determined to be a compelling

958 state interest to rectify such discrimination and disparity.

959| Based upon statistical data profiling this discrimination, the

960| Legislature has enacted race-conscious and gender-conscious

961| remedial programs to ensure minority participation in the

962| economic life of the state, in state contracts for the purchase

963 of commodities and services, and in construction contracts. The

964| purpose and intent of this section is to increase participation

965| by minority business enterprises accomplished by encouraging the

966| wuse of minority business enterprises and the entry of new and

967 diversified minority business enterprises into the marketplace.

968 (Z2r—The Officeof Supplicr Diversity is—establishedwithin

969| +£he Pepartment—of Management—Servieces—to—assist—minerity

970| business—enterprises—in becoming supplticers—of commoditiesy

971 services;—and—econstruyction—+tostate government

972 3—TFhe—seceretary Shall aoppoint—an—exeecutive direeter—for

973 theO0fficeof Suppltier Piversity,—whoshall serve—at—the

974 preasure—of—the seceretary-

975 (2)44> The division offiece—of—-Supptierbiversity shall

976 have the following powers, duties, and functions:

977 (a) To adopt rules to determine what constitutes a "good

978 faith effort" for purposes of state agency compliance with the

979| minority business enterprise procurement goals set forth in s.
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980 287.042. Factors which shall be considered by —the Minority
981| Business—EnterpriseAssistanceO0ffiee in determining good faith
982 effort shall include, but not be limited to:
983 1. Whether the agency scheduled presolicitation or prebid
984| meetings for the purpose of informing minority business
985 enterprises of contracting and subcontracting opportunities.
986 2. Whether the contractor advertised in general
987 circulation, trade association, or minority-focus media
988 concerning the subcontracting opportunities.
989 3. Whether the agency effectively used services and
990 resources of available minority community organizations;
991| minority contractors' groups; local, state, and federal minority
992| Dbusiness assistance offices; and other organizations that
993| provide assistance in the recruitment and placement of minority
994| Dbusiness enterprises or minority persons.
995 4. Whether the agency provided written notice to a
996| reasonable number of minority business enterprises that their
997 interest in contracting with the agency was being solicited in
998 sufficient time to allow the minority business enterprises to
999| participate effectively.
1000 (b) To adopt rules to determine what constitutes a "good
1001 faith effort" for purposes of contractor compliance with
1002 contractual requirements relating to the use of services or
1003| commodities of a minority business enterprise under s.

1004 287.094 (2) . Factors which shall be considered by the division

1005 Office—of Supptier biversity in determining whether a contractor
1006| has made good faith efforts shall include, but not be limited
1007 to:
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1008 1. Whether the contractor attended any presolicitation or

1009| prebid meetings that were scheduled by the agency to inform

1010| minority business enterprises of contracting and subcontracting

1011 opportunities.

1012 2. Whether the contractor advertised in general

1013 circulation, trade association, or minority-focus media

1014 concerning the subcontracting opportunities.

1015 3. Whether the contractor provided written notice to a

1016| reasonable number of specific minority business enterprises that

1017 their interest in the contract was being solicited in sufficient

1018 time to allow the minority business enterprises to participate

1019| effectively.

1020 4. Whether the contractor followed up initial

1021 solicitations of interest by contacting minority business

1022| enterprises or minority persons to determine with certainty

1023| whether the minority business enterprises or minority persons

1024 were interested.

1025 5. Whether the contractor selected portions of the work to

1026| be performed by minority business enterprises in order to

1027 increase the likelihood of meeting the minority business

1028 enterprise procurement goals, including, where appropriate,

1029| Dbreaking down contracts into economically feasible units to

1030 facilitate minority business enterprise participation.

1031 6. Whether the contractor provided interested minority

1032| Dbusiness enterprises or minority persons with adequate

1033 information about the plans, specifications, and requirements of

1034 the contract or the availability of jobs.

1035 7. Whether the contractor negotiated in good faith with
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interested minority business enterprises or minority persons,

as unqualified without sound reasons based on a thorough
investigation of their capabilities.

8.
available minority community organizations; minority

contractors' groups; local, state,

assistance offices; and other organizations that provide
enterprises or minority persons.
(c)

convenient to guide all state agencies toward making

To adopt rules and do all things necessary or
expenditures for commodities, contractual services,

construction,

enterprises in conjunction with the Department of Financial

Services as specified in s. 17.11.

(e)

procurement opportunities,

To receive and disseminate information relative to
availability of minority business
enterprises, and technical assistance.
(f) To advise agencies on methods and techniques for

achieving procurement objectives.
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not rejecting minority business enterprises or minority persons

Whether the contractor effectively used the services of

and federal minority business

assistance in the recruitment and placement of minority business

and architectural and engineering services with
certified minority business enterprises in accordance with the

minority business enterprise procurement goals set forth in s.

287.042.
(d) To monitor the degree to which agencies procure
services, commodities, and construction from minority business
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1120 50.5 percent of the moneys actually expended for contractual
1121 services during the previous fiscal year, except for the state
1122 university construction program which shall be based upon public
1123 education capital outlay projections for the subsequent fiscal
1124 year, and reported to the Legislature pursuant to s. 216.023,
1125 for the purpose of entering into contracts with certified

1126 minority business enterprises as defined in s. 288.703(2), or
1127 approved joint ventures. However, in the event of budget

1128 reductions pursuant to s. 216.221, the base amounts may be

1129| adjusted to reflect such reductions. The overall spending goal
1130 for each industry category shall be subdivided as follows:

1131 a. For construction contracts: 4 percent for black

1132| Americans, 6 percent for Hispanic-Americans, and 11 percent for
1133| American women.

1134 b. For architectural and engineering contracts: 9 percent
1135 for Hispanic-Americans, 1 percent for Asian-Americans, and 15
1136| percent for American women.

1137 c. For commodities: 2 percent for black Americans, 4

1138| percent for Hispanic-Americans, 0.5 percent for Asian-Americans,
1139 0.5 percent for Native Americans, and 17 percent for American
1140| women.

1141 d. For contractual services: 6 percent for black

1142 Americans, 7 percent for Hispanic-Americans, 1 percent for

1143 Asian-Americans, 0.5 percent for Native Americans, and 36

1144 percent for American women.

1145 2. For the purposes of commodities contracts for the

1146| purchase of equipment to be used in the construction and

1147 maintenance of state transportation facilities involving the
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1148 Department of Transportation, "minority business enterprise" has
1149 the same meaning as provided in s. 288.703. "Minority person"
1150 has the same meaning as in s. 288.703(3). In order to ensure
1151 that the goals established under this paragraph for contracting
1152| with certified minority business enterprises are met, the

1153 department—with—the assistanceof the Officeof Supplier

1154| bBiversitys shall make recommendations to the Legislature on
1155| revisions to the goals, based on an updated statistical

1156 analysis, at least once every 5 years. Such recommendations
1157 shall be based on statistical data indicating the availability

1158 of and disparity in the use of minority businesses contracting

1159| with the state. The—results—of +the firstupdated disparity study
1160| mast—he presentedtothe Fegistature rnototer thon beecerwber 1
1161 3996~

1162 3. In determining the base amounts for assessing

r
T

H-

1163| compliance with this paragraph, the division offiece—ofSuppt
1164| Biswersity may develop, by rule, guidelines for all agencies to
1165| use in establishing such base amounts. These rules must include,
1166| but are not limited to, guidelines for calculation of base

1167 amounts, a deadline for the agencies to submit base amounts, a

1168 deadline for approval of the base amounts by the division &ffiee

1169| ef——Supptier biversity, and procedures for adjusting the base
1170 amounts as a result of budget reductions made pursuant to s.
1171 216.221.

1172 4. To determine guidelines for the use of price

1173| preferences, weighted preference formulas, or other preferences,

1174 as appropriate to the particular industry or trade, to increase

1175| the participation of minority businesses in state contracting.
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1176 These guidelines shall include consideration of:
1177 a. Size and complexity of the project.
1178 b. The concentration of transactions with minority
1179| business enterprises for the commodity or contractual services
1180 in question in prior agency contracting.
1181 c. The specificity and definition of work allocated to
1182| participating minority business enterprises.
1183 d. The capacity of participating minority business
1184| enterprises to complete the tasks identified in the project.
1185 e. The available pool of minority business enterprises as
1186| prime contractors, either alone or as partners in an approved
1187 joint venture that serves as the prime contractor.
1188 5. To determine guidelines for use of joint ventures to
1189| meet minority business enterprises spending goals. For purposes
1190 of this section, "joint venture" means any association of two or
1191| more business concerns to carry out a single business enterprise
1192 for profit, for which purpose they combine their property,
1193 capital, efforts, skills, and knowledge. The guidelines shall
1194 allow transactions with joint ventures to be eligible for credit
1195 against the minority business enterprise goals of an agency when
1196 the contracting joint venture demonstrates that at least one
1197| partner to the joint venture is a certified minority business
1198 enterprise as defined in s. 288.703, and that such partner is
1199 responsible for a clearly defined portion of the work to be
1200 performed, and shares in the ownership, control, management,
1201 responsibilities, risks, and profits of the joint venture. Such
1202 demonstration shall be by verifiable documents and sworn
1203 statements and may be reviewed by the division offiece—-of
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1204| Supptier biversity at or before the time a contract bid,

1205| proposal, or reply is submitted. An agency may count toward its
1206| minority business enterprise goals a portion of the total dollar
1207 amount of a contract equal to the percentage of the ownership
1208 and control held by the qualifying certified minority business
1209| partners in the contracting joint venture, so long as the joint
1210 venture meets the guidelines adopted by the division effiee-
1211 (h)4e>1. To establish a system to record and measure the
1212| wuse of certified minority business enterprises in state

1213| contracting. This system shall maintain information and

1214 statistics on certified minority business enterprise

1215| participation, awards, dollar volume of expenditures and agency
1216| goals, and other appropriate types of information to analyze
1217| progress in the access of certified minority business

1218| enterprises to state contracts and to monitor agency compliance
1219| with this section. Such reporting must include, but is not

1220 limited to, the identification of all subcontracts in state
1221 contracting by dollar amount and by number of subcontracts and
1222 the identification of the utilization of certified minority
1223| business enterprises as prime contractors and subcontractors by
1224 dollar amounts of contracts and subcontracts, number of

1225 contracts and subcontracts, minority status, industry, and any
1226 conditions or circumstances that significantly affected the
1227 performance of subcontractors. Agencies shall report their

1228 compliance with the requirements of this reporting system at
1229 least annually and at the request of the division effiee. All
1230 agencies shall cooperate with the division effiee in

1231 establishing this reporting system. Except in construction
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1232 contracting, all agencies shall review contracts costing in

1233 excess of CATEGORY FOUR as defined in s. 287.017 to determine if
1234 such contracts could be divided into smaller contracts to be
1235 separately solicited and awarded, and shall, when economical,
1236 offer such smaller contracts to encourage minority

1237| participation.

1238 2. To report agency compliance with the provisions of

1239 subparagraph 1. for the preceding fiscal year to the Governor
1240 and Cabinet, the President of the Senate, and the Speaker of the

1241 House of Representatives—and—the seeretaryof the Pepartment——of
1242| Laber—andEmpleoyment—Seeurity on or before February 1 of each
1243 vyear. The report must contain, at a minimum, the following:

1244 a. Total expenditures of each agency by industry.

1245 b. The dollar amount and percentage of contracts awarded
1246| to certified minority business enterprises by each state agency.
1247 c. The dollar amount and percentage of contracts awarded
1248 indirectly to certified minority business enterprises as

1249 subcontractors by each state agency.

1250 d. The total dollar amount and percentage of contracts
1251 awarded to certified minority business enterprises, whether

1252 directly or indirectly, as subcontractors.

1253 e. A statement and assessment of good faith efforts taken
1254 by each state agency.

1255 f. A status report of agency compliance with subsection
1256 (4) a5 —determined by the Minerity Business Erterprise

1257 offiee.

1258 (3)45>+(a) Each agency shall, at the time the

1259 specifications or designs are developed or contract sizing is
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1260 determined for any proposed procurement costing in excess of
1261 CATEGORY FOUR, as defined in s. 287.017, forward a notice to the

1262 division offiece—-of Suppltier biversity of the proposed

1263| procurement and any determination on the designs of

1264 specifications of the proposed procurement that impose

1265 requirements on prospective vendors, no later than 30 days prior
1266 to the issuance of a solicitation, except that this provision
1267 shall not apply to emergency acquisitions. The 30-day notice
1268| period shall not toll the time for any other procedural

1269| requirements.

1270 (b) If the division offiece—of Suppliecr biversity

1271| determines that the proposed procurement will not likely allow
1272| opportunities for minority business enterprises, the division
1273| effiee may, within 20 days after it receives the information
1274 specified in paragraph (a), propose the implementation of

1275| minority business enterprise utilization provisions or submit
1276 alternative procurement methods that would significantly

1277 increase minority business enterprise contracting opportunities.
1278 (c) Whenever the agency and the division offiee—-of

1279| Supprier Dbiversity disagree, the matter shall be submitted for
1280 determination to the head of the agency or the senior-level
1281 official designated pursuant to this section as liaison for
1282| minority business enterprise issues.

1283 (d) If the proposed procurement proceeds to competitive
1284 solicitation, the division effiee is hereby granted standing to
1285 protest, pursuant to this section, in a timely manner, any

1286| contract award during competitive solicitation for contractual

1287 services and construction contracts that fail to include
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1288| minority business enterprise participation, if any responsible

1289 and responsive vendor has demonstrated the ability to achieve

1290 any level of participation, or, any contract award for

1291 commodities where, a reasonable and economical opportunity to

1292 reserve a contract, statewide or district level, for minority

1293| participation was not executed or, an agency failed to adopt an

1294 applicable preference for minority participation. The bond

1295| requirement shall be waived for the division effiee purposes of

1296| this subsection.

1297 (e) An agency may presume that a vendor offering no

1298| minority participation has not made a good faith effort when

1299| other vendors offer minority participation of firms listed as

1300 relevant to the agency's purchasing needs in the pertinent

1301 locality or statewide to complete the project.

1302 (f) Paragraph (a) will not apply when the division &ffiee

1303| ef——Supptier biversity determines that an agency has established

1304 a work plan to allow advance consultation and planning with

1305| minority business enterprises and where such plan clearly

1306| demonstrates:

1307 1. A high level of advance planning by the agency with

1308| minority business enterprises.

1309 2. A high level of accessibility, knowledge, and

1310 experience by minority business enterprises in the agency's

1311 contract decisionmaking process.

1312 3. A high quality of agency monitoring and enforcement of

1313 internal implementation of minority business utilization

1314| provisions.

1315 4. A high quality of agency monitoring and enforcement of
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1316 contractor utilization of minority business enterprises,
1317 especially tracking subcontractor data, and ensuring the
1318 integrity of subcontractor reporting.

1319 5. A high quality of agency outreach, agency networking of
1320| major vendors with minority vendors, and innovation in

1321 techniques to improve utilization of minority business

1322 enterprises.

1323 6. Substantial commitment, sensitivity, and proactive
1324 attitude by the agency head and among the agency minority
1325| business staff.

1326 (4)+6)> Each state agency shall coordinate its minority

1327| business enterprise procurement activities with the division

1328| office—-of—Suppltier biversity. At a minimum, each agency shall:

1329 (a) Adopt a minority business enterprise utilization plan

1330 for review and approval by the division offiee—-ofSuppiier

1331| bBiversity which should require meaningful and useful methods to
1332 attain the legislative intent in assisting minority business
1333 enterprises.

1334 (b) Designate a senior-level employee in the agency as a
1335| minority enterprise assistance officer, responsible for

1336 overseeing the agency's minority business utilization

1337 activities, and who is not also charged with purchasing

1338 responsibility. A senior-level agency employee and agency

1339| purchasing officials shall be accountable to the agency head for

1340 the agency's minority business utilization performance. The

1341 division Sffieceof Supplier biversity shall advise each agency
1342 on compliance performance.

1343 (c) If an agency deviates significantly from its
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1344 utilization plan in 2 consecutive or 3 out of 5 total fiscal

1345 years, the division 6ffiece—-of Suppltier Piversity may review any
1346 and all solicitations and contract awards of the agency as

1347 deemed necessary until such time as the agency meets its

1348 utilization plan.

1349 Section 11. Subsections (4) and (6) of section 288.703,
1350 Florida Statutes, are amended to read:

1351 288.703 Definitions.—As used in this act, the following
1352| words and terms shall have the following meanings unless the
1353| content shall indicate another meaning or intent:

1354 (4) "Certified minority business enterprise" means a

1355| business which has been certified by the certifying organization

1356| or jurisdiction in accordance with s. 287.0943+41)—and—2).

1357 (6) "Ombudsman" means an office or individual whose

1358| responsibilities include coordinating with the Division of State

1359 Purchasing offiece—-of—Supptier bPiversity for the interests of and

1360| providing assistance to small and minority business enterprises
1361 in dealing with governmental agencies and in developing

1362| proposals for changes in state agency rules.

1363 Section 12. Subsection (5) of section 288.712, Florida
1364 Statutes, is amended to read:

1365 288.712 Guarantor funds.—

1366 (5) The board shall do all of the following to implement
1367 the black contractors bonding program:

1368 (a) Conduct outreach, marketing, and recruitment of black

1369 contractors.

1370 (1) Prasryd PP PR SN N + + 1 OFF2 ~ £ Qe 2 »r Nasroaras+s7
\J\J[ T 1OV I oo o CTOrirTT \—awy CTIT [ I S ) A\ uutJtJ_L_L - g v _LO_LL,_Y
1371 within—the Pepartment—of Management—Servieces;—as rneeded—Fo
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1372| eertify rew block business—enterprises—and—to—trainappropriate
1373| department——staff-

1374 (b)+4e> Provide business development services to black
1375| business enterprises in the developmental and transitional

1376 stages of the program, including financing and bonding

1377 assistance and management and technical assistance.

1378 (c)He» Develop a mentor program to bring businesses into a
1379| working relationship with black contractors in a way that

1380 commercially benefits both entities and serves the purpose of
1381 the program.

1382 (d)+e> No later than December 31, 2007, prepare and submit
1383| to the Governor a detailed report outlining and evaluating the
1384| progress made in implementing the black contractors bonding
1385| program.

1386 (e)+H- Establish a process by which black contractors may
1387 apply for contract assistance, financial and bonding assistance,
1388| management and technical assistance, and mentoring

1389| opportunities.

1390 Section 13. Paragraphs (k), (1), and (m) of subsection (9)
1391 of section 288.955, Florida Statutes, are amended to read:

1392 288.955 Scripps Florida Funding Corporation.—

1393 (9) PERFORMANCE EXPECTATIONS.—In addition to the

1394| provisions prescribed in subsection (8), the contract between
1395 the corporation and the grantee shall include a provision that
1396| the grantee, in cooperation with the Office of Tourism, Trade,
1397 and Economic Development, shall report to the corporation on

1398| performance expectations that reflect the aspirations of the

1399| Governor and the Legislature for the benefits accruing to this
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1400 state as a result of the funds appropriated pursuant to this

1401 section. These shall include, but are not limited to,

1402| performance expectations addressing:

1403 (k) The establishment and implementation of policies to
1404| promote supplier diversity by complying uwsing—the—guidelines

1405 i i i i

e Disze : Ade g 00

1406 ard—to—eompty with the ordinances, including any small business
1407 ordinances, enacted by the county and which are applicable to
1408 the biomedical research institution and campus located in this

1409 state.

1410 (1) Th Adoaz om0~ ey 1 o+ £ o A~ At NS g +
L7 [ N i R ) \A.\_,u_l_\.jj.luk_,_l_uj.l LJ_Y T \.jJ_(.A.J.J.L.,\.,\., g & J_\.at/J_\.,Q\.,J.J.L.,uL.,_LV\., ja

1411 coordinate—with the OFfficeof Supplticer Piversity

1412 (1)4m)> The establishment and implementation of a program

1413| to conduct workforce recruitment activities at public and

1414| private colleges and universities and community colleges in this
1415 state which request the participation of the grantee.

1416
1417 The contract shall require the grantee to provide information to
1418 the corporation on the progress in meeting these performance
1419| expectations on an annual basis. It is the intent of the

1420 Legislature that, in fulfilling its obligation to work with

1421 Florida's public and private colleges and universities, Scripps
1422 Florida work with such colleges and universities regardless of
1423 size.

1424 Section 14. Section 287.05721, Florida Statutes, is

1425 amended to read:

1426 287.05721 Definitions.—As used in ss. 287.0571-287.0574,
1427 the terms
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423 "outsource" means the process of contracting with a

1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
1444
1445
1446
1447
1448
1449
1450
1451
1452
1453
1454
1455

vendor to provide a service as defined in s. 216.011(1) (f),
whole or in part,

216.011(1) (rx),

or an activity as defined in s.

and accountability for the service or activity and there is a

transfer of management responsibility for the delivery of

exceeding $10 million in any fiscal year shall require:
(a)

state agency and submitted to

An initial business case analysis conducted by the

+h

I

At~ ]
COoOoCT=7

the

the Governor,

in

while a state agency retains the responsibility

resources and the performance of those resources.

Section 15. Section 287.0573, Florida Statutes, 1is
repealed.

Section 16. Subsections (1) through (4) of section
287.0574, Florida Statutes, are amended to read:

287.0574 Business cases to outsource; review and analysis;
requirements.—

(1) A business case to outsource having a projected cost

I V E S

2010

agency and submitted after the conclusion of any negotiations,

+h 11
T

at least 30 days before execution of a contract, to

President of the Senate, and the Speaker of the House of
Representatives at least 60 days before a solicitation is
issued. Fhe—eceourneil——Shall evatuate the business——ease aralvysStS
A arilhm e+ S S sz o Y3z _proart 1+ + 1 ot o+ Soram N7 + 1 CAaszarr r
ATTE o DT C IT LAL\J.V_LQU.L_Y J_CtJU.LL_ sy T o C OO CT u\jcll\.z_Y, T UV O LTITO Ty
+ 1 Proaact A+ £ + 1 QA o+ AW IR N 2N A~ ] L £ + 1 I o £
T [} S S SIS R S W B WS i g U A\ - T [SA =R i@ p ) wy AT E T utJCuJ\C.L L T ITIOTOoS T A\ -
Roernreoeamnntatasrana cih A + 10 Atz o Y3z _roars Nt T o o~ +~A ISR -+
T CtJ_LCQCLlL,().L,_LV =] VWIT IT CTIT @AW vy _LOU_L_Y - tJU_L L3 ) \/UllltJ_L L3 A7 L AW sy (& e
] et 2N Aoz WA + 1 NP T BV W T NPT~ o anl 4 ~a 4+ o4 4 n
T CTTOo T (A \J.()._YO T T LU T CTITCT u\jcll\/_y 1o O O T oo LT T C T COCITTUIT.

(b) A final business case analysis conducted by the state

~ ~a ]
AL A w3 i 5 e e

T
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the Governor, the President of the Senate, and the Speaker of
the House of Representatives.

(2) A proposal to outsource having a projected cost that
ranges from $1 million to $10 million in any fiscal year shall
require:

(a) An initial business case analysis conducted by the
state agency and submission of the business case, at least 30

days before issuing a solicitation, to the—eevreil+ the

Governor, the President of the Senate, and the Speaker of the
House of Representatives.

(b) A final business case analysis conducted by the state
agency and submitted after the conclusion of any negotiations,

at least 30 days before execution of a contract, to theecouneil;

the Governor, the President of the Senate, and the Speaker of
the House of Representatives.

(3) A business case to outsource having a projected cost
that is less than $1 million in any fiscal year shall require a

final business case analysis conducted by the state agency after

the conclusion of any negotiations and—preovided—at—Tteast30—davys

hbhaoaf~r ZO N 4 n £ N ~~Ant e~ + 1 a1~ Tl a1~ ah~11
i A PR E N S w) Ay oo O CITOUTT e (& AL i R WS Sy &P B Wy wy iy T AN L U i B B W S Sy [ N i ) AN U i R B N S [SSJ5 i Ny & Ny S =y
Braosrid ISR T S S T IR NP I H NN MNP I~ I~ = NS NP N ANt + 1
tJ.L\JV_L\J.C o A CTT TS TITT OO A\ @ Fe L wyw) =TT T [ N iy I Y I W iy @ s J_CtJU.LL_ iy T

(4) For any proposed outsourcing, the state agency shall

develop a business case that justifies the proposal to
outsource. In order to reduce any administrative burden, the

counreit—mayatteow—a state agency shall £e submit the business

case in the form and manner required by the budget instructions

issued pursuant to s. 216.023(1), (2), and (4) (a)7., augmented
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1484| with additional information if necessary, to ensure that the
1485 requirements of this section are met. The business case is not
1486 subject to challenge or protest pursuant to chapter 120. The
1487 business case must include, but need not be limited to:

1488 (a) A detailed description of the service or activity for
1489| which the outsourcing is proposed.

1490 (b) A description and analysis of the state agency's

1491| current performance, based on existing performance metrics if
1492 the state agency is currently performing the service or

1493| activity.

1494 (c) The goals desired to be achieved through the proposed
1495| outsourcing and the rationale for such goals.

1496 (d) A citation to the existing or proposed legal authority
1497 for outsourcing the service or activity.

1498 (e) A description of available options for achieving the
1499| goals. If state employees are currently performing the service
1500 or activity, at least one option involving maintaining state
1501| provision of the service or activity shall be included.

1502 (f) An analysis of the advantages and disadvantages of
1503| each option, including, at a minimum, potential performance
1504 improvements and risks.

1505 (g) A description of the current market for the

1506| contractual services that are under consideration for

1507 outsourcing.

1508 (h) A cost-benefit analysis documenting the direct and
1509 indirect specific baseline costs, savings, and qualitative and
1510 guantitative benefits involved in or resulting from the

1511 implementation of the recommended option or options. Such
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1512 analysis must specify the schedule that, at a minimum, must be
1513 adhered to in order to achieve the estimated savings. All

1514 elements of cost must be clearly identified in the cost-benefit
1515 analysis, described in the business case, and supported by

1516 applicable records and reports. The state agency head shall

1517 attest that, based on the data and information underlying the
1518 business case, to the best of his or her knowledge, all

1519| projected costs, savings, and benefits are valid and achievable.
1520 As used in this section, the term "cost" means the reasonable,
1521 relevant, and verifiable cost, which may include, but is not
1522 limited to, elements such as personnel, materials and supplies,
1523 services, equipment, capital depreciation, rent, maintenance and
1524 repairs, utilities, insurance, personnel travel, overhead, and
1525 interim and final payments. The appropriate elements shall

1526| depend on the nature of the specific initiative. As used in this
1527 section, the term "savings" means the difference between the
1528 direct and indirect actual annual baseline costs compared to the
1529| projected annual cost for the contracted functions or

1530 responsibilities in any succeeding state fiscal year during the
1531 term of the contract.

1532 (1) A description of differences among current state

1533 agency policies and processes and, as appropriate, a discussion
1534 of options for or a plan to standardize, consolidate, or revise
1535 current policies and processes, if any, to reduce the

1536 customization of any proposed solution that would otherwise be
1537 required.

1538 (7)) A description of the specific performance standards
1539 that must, at a minimum, be met to ensure adequate performance.

Page 55 of 56

CODING: Words stricken are deletions; words underlined are additions.
hb5611-00



F L ORTIDA H O U S E O F R EPRESENTATI V E S

HB 5611 2010

1540 (k) The projected timeframe for key events from the
1541| beginning of the procurement process through the expiration of a

1542 contract.

1543 (1) A plan to ensure compliance with the public records
1544 law.
1545 (m) A specific and feasible contingency plan addressing

1546 contractor nonperformance and a description of the tasks

1547 involved in and costs required for its implementation.

1548 (n) A state agency's transition plan for addressing

1549 changes in the number of agency personnel, affected business
1550| processes, employee transition issues, and communication with
1551 affected stakeholders, such as agency clients and the public.
1552| The transition plan must contain a reemployment and retraining
1553 assistance plan for employees who are not retained by the state
1554 agency or employed by the contractor.

1555 (0) A plan for ensuring access by persons with

1556| disabilities in compliance with applicable state and federal
1557 law.

1558 (p) A description of legislative and budgetary actions
1559| necessary to accomplish the proposed outsourcing.

1560 Section 17. This act shall take effect July 1, 2010.
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